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Mary Jo O’'Neill #005924

Sally C. Shanley #012251

Sandra J. Padegimas #011652

Katherine Kruse #019167

Equal Employment Opportunity Commission
Phoenix District Office

3300 North Central Avenue, Suite 690

Phoenix, Arizona 85012-2504

Telephone: (602) 640-5061
sandra.padegimas@eeoc.gov

Attorneys for Applicant
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

)
Equal Employment Opportunity )
Commission, )
)
Applicant, ) AFFIDAVIT OF SUSAN L. GRACE
) IN SUPPORT OF APPLICATION
V. ) FOR ORDER TO SHOW CAUSE
) WHY ADMINISTRATIVE
FedEx Corporation, ) SUBPOENA SHOULD NOT
) BE ENFORCED
Respondent. )
)
)
STATE OF ARIZONA
SS.

COUNTY OF MARICOPA

I, Susan L. Grace, being duly sworn, upon my oath state as follows:

1. | am the Deputy District Director of the Phoenix District Office of the
Equal Employment Opportunity Commission ("EEOC"). District Director Chester V.
Bailey and | are responsible for the operations of the office, including the
investigation of charges of employment discrimination.

2. The Phoenix District Office is responsible for investigating charges that
employers have engaged in employment practices made unlawful by Title VII of the
Civil Rights Act of 1964 (“Title VII"), as amended, 42 U.S.C. 8 2000e et seq.
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3. Among the EEOC's investigative files in the Phoenix District Office is
Charge No. 350-2005-00982 filed against the FedEx Company (“FedEx” or
“Respondent”) by Charging Party Tyrone Merritt.

4. | state the following based on my personal examination of the file in Mr.
Merritt's charge of race discrimination.

5. On December 2, 2004, the EEOC's Phoenix District Office received a
charge from Tyrone Merritt filed under Title VII. In his charge, Mr. Merritt alleges
that Respondent discriminated against him as part of a pattern and practice of
discriminating against African-American and Latino employees by failing to promote
them in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et.
seq. Mr. Merritt alleges that FedEXx requires passage of a Basic Skills Test ("BST"),
a cognitive ability test, for promotion from the entry-level position of Handler to
positions of Customer Service Agent, Ramp Transporter Driver ("RTD”) or Courier.
Mr. Merritt further alleges that he took and failed the BST. He also alleges that the
BST has a statistically-significant adverse impact on African Americans and Latinos
and disqualifies them for the jobs listed above, for which they are otherwise qualified.
Merritt also alleges that he applied for promotion to other positions, including
dispatcher and ramp agent, but FedEx gave those positions to similarly-situated
white employees. In addition, he alleges that he was subjected to harsher discipline
than that imposed on similarly-situated white employees. Mr. Merritt further alleges
that FedEx has discriminatorily denied him fair compensation due to its racially-
biased disciplinary evaluation policies and practices. Like the allegations regarding
the BST, Mr. Merritt made all of these allegations on behalf of himself and similarly
situated African American and Latino employees. Finally, Mr. Merritt alleges, on
behalf of himself only, that he was denied leave without pay while other white
employees were permitted to take leave without pay. (Attach. 1, Charge).

6. On December 10, 2004, the EEOC mailed a copy of Mr. Merritt’s charge

and Notice of the Charge of Discrimination to the Respondent and began to
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investigate whether Title VII had been violated. (Attach. 2, Notice of Charge).

7. OnJune 29, 2005, Mr. Merritt filed a supplement to his charge, alleging
that he once again took and failed the BST on May 24, 2005. In his Supplement to
Charge, he alleges that he would have applied, and received, one of the Courier
positions available since the test was administered, if he had not failed the test. He
also alleges that he was denied other promotions given to white applicants. He
continued to bring the charge on behalf of himself and similarly situated African
American and Latino FedEx employees. (Attach. 3, Supplement to Charge).

8. On October 6, 2005, counsel for Mr. Merritt requested a Notice of Right
to Sue, in order to add Mr. Merritt as a representative plaintiff in a class action suit
challenging FedEx’s use of the BST in FedEx’s Western Region. The EEOC issued
a Notice of Right to Sue on October 20, 2005. In the Notice, the EEOC also
informed both Mr. Merritt and FedEx that the EEOC would continue to process the
charge. The charge has never been dismissed. (Attach. 4, Notice of Right to Sue).

9. As part of the EEOC’s investigation, the EEOC investigator issued a
subpoena to obtain information about FedEx’s computerized files. The subpoena
received by Respondent had a return date of February 24, 2006. (Attach. 5,
Subpoena PHX-06-18).

10. On February 10, 2006, a courtesy copy of the Subpoena was also
faxed to Respondent’s counsel, who by letter dated February 14, 2006, requested
an extension of time to respond to the subpoena up to and including March 24,
2006. By letter dated February 16, 2006, the EEOC granted Respondent’s request
for an extension of time. However, the EEOC received a timely Petition to Revoke
or Modify Subpoena (Attach. 6, Petition to Revoke).

11. On March 20 2006, Respondent received the EEOC's Final
Determination on Petition to Revoke or Modify Subpoena. The Commission denied
Respondent’s Petition to Revoke or Modify Subpoena and directed the Respondent

to produce the evidence requested within 10 days of receipt of the Final

-3-




E- S N

e SHE T e AN ) |

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Determination. (Attach. 7, Final Determination).

12.  On March 23, 2006, the EEOC received a letter from Respondent
requesting reconsideration of the Final Determination. The EEOC responded to this
letter on March 29, 2008. Again, FedEx was asked to comply with the directions of
the Final Determination and advised that if it failed to do so, the Commission would
have no choice but to seek judicial enforcement of its administrative subpoena.
(Attach. 8, Robertson letter, and Attach. 9, Padegimas letter).

13. As of the date of this Affidavit, Respondent has failed to provide EEOC
with the information requested in Subpoena No. PHX-06-18.

14. Respondent’s failure to respond to the administrative subpoena has
delayed and hampered the investigation of Mr. Merritt's charge that raises class

allegations of race discrimination.

DATE: 5/7,3 iy WwMKIM—

Slsan L. Grace
Deputy District Director

r":‘;‘\;. OFFICIAL SEAL "'i
£ BILLIE J. THUDE

(¥ JE] Notary Public - State of Artzong
NEZ/ MARICOPA COUNTY :
Comm. Expires May 20, 2009

Subscribed and sworn before me this

2.3 day of May, 2006.

Notary Publicﬂ )

State of Arizona, County of Maricopa
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CHARGE OF DISCRIMINATION [ k)

CHARGE NUMBIR
This torm s sitected by the Privacy Act of 1974; See Privacy Act Statement hetore completing Ll Fepa

this form W EOC —‘);G J 0[; “-).‘ O(\ ‘/ g \';\

ARIZONA CIVIL RIGHTS DIVISION (PHOENIX) and EEOC

State or local Agency, f any

NAME (indicate Mr, Mg or Mrs )

FOME FELEPHONE (inchude area codey

(480) 228-0986

Me. Tyrone Mernitt

STREET ADDRESS

CIUY, STATE AND ZIP CODE DATE OF BIRTH
1750 5. Alma School Rd, Apt. 103 Mesa, Arizona 85210 REDACTED

NAMED IS THE EMPLOYER, LABOR ORGANIZATION, EMPLOYMENT AGENCY, APPRENTICESHIP COMMITTEE, OR STATE OR
LOCAL GOVERNMENT AGENCY THAT I BELIEVE DISCRIMINATED AGAINST ME OR OTHERS. (if more than one, list under PARTICULARS
below.)

NAME

NUMBER OF EMPLOYEES, MEMBERS TELEPHONE (include area code)
FedEx

500+ (602) 392-7290

STREET ADDRESS CITY, STATE AND ZIP CODE

COUNTY
3002 E. Old Tower Rd. Phoenix, Arizona 85034

CAUSE OF DISCRIMINATION BASED ON (Check appropriate box{es)

DATE DISCRIMINATION TOOK PLACE

EARLIEST LATEST
W RACE 3 COLOR O SEX O RELIGION O NATIONAL ORIGIN

O RETALIATION O AGE O DISABILITY [ OTHER (specify) W CONTINUING ACTION
THE PARTICULARS ARE (If additional space is needed, attach extra sheet(s}):

(See attached}

L3

00T 16 TTw 2 530 P

. NOTARY -(Wh for Stat 1 Reqgut t
W [ want this charge filed with both the EEQC and the State or local Agency, if OTARY - (When necessary for State and Local Requirements)

any. [ will advise the agencies if [ change my address or telephone number and

cooperate fully with them in the processing of my charge in accordance with their
procedure.

1 swear or affirm that I have read the above charge and that it is true
to the best of my knowledge, information and belief.

I declare under penalty of perjury that the foregoing is true and correct.

_ [ 23 0 jvt’h*)w KM@H;

AVES SUBSCRIBED AND SWORN TO BEFORE ME THIS DATE
Chalging Party (mgmluref (Day, month, and year)

SIGNATURE OF COMPLAINANT

362160.1



I am an African-American male. I was hired by FedEx to work in Memphis, Tennessee on
September 24, 1998. 1began with FedEx as a permanent part-time International Heavy Weight
Handler, an entry level position. In the Fall of 2001, 1 transferred from Memphis to Phoenix,
Anzona. [ made this move because | had been told that my chances of receiving a promotion
were higher working for FedEx in Arizona rather than in Tennessee. | have not received a
promotion to date and behieve that this is the case because of my race.

I was assigned the position of nighttime Handler on a permanent part-time basis in Phoenix.
This is an entry level position. My goal was to obtain a promotion to the position of Information
Agent or Courier. My ultimate goal was to enter Management at FedEx and I saw both the
Information Agent and Courier positions as stepping stones towards my ultimate goal.

I was informed by my manager Dan Welch that I would have to take the Basic Skills Test
(“BST”) in order to be eligible to apply for a promotion.

I took the BST on February 23, 2003 and failed it. It was my understanding that I could not take
the BST again for at least six months. I was very discouraged after failing the BST. I have a
college degree from The University of Phoenix in Electronic Business and do not understand
why 1 did not pass the BST. 1did not see any point in taking the exam again because I was told
by my manager Dan Welch that there was nothing I could do to prepare for it and I did not want
to fail it again.

Since having taken and failed the BST, there have been numerous postings for Courier and
Information Agent positions at the Phoenix Ramp where I work. [ would have applied for the
Courier positions were it not for my having failed the BST. Ibelieve that I would have received
one of these positions if I had passed the BST.

[ believe that I have been discriminated against by FedEx as part of its pattern and practice of
racially discriminating against African-American and Latino employees in promotions because:

1. I am qualified for a promotion to Courier, Ramp Transport Driver (RTD), or Customer
Service Agent but for my failure to pass the BST;

2. The BST is a cognitive ability test. It tests abilities related to few important job tasks,
and it does not test many abilities that are important for the jobs of Courier, RTD, and Customer
Service Agent; and

3. The BST has statistically significant adverse impact on African-Amencans and
Latinos. The adverse impact of the BST 1s extraordinarily large and disqualifies minority
applicants who are otherwise qualified for Courier, RTD, and Customer Service Agent jobs.
FedEx is aware of this statistically significant adverse impact. FedEx has disregarded its
obligation to validate the BST as 1t 1s used at FedEx, and to explore alternative selection methods
that would reduce or elimnate adverse impact.

In addition, I have applied for multiple promotions for which I believe 1 was qualified, but which
were denied me. For example, | have applied for a dispatcher position, material handler

CHARGE OF DISCRIMINATION
FOR EYRONE MERRFTT
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position, and ramp agent position, none of which I received. Upon information and belief,
similarly situated white employees received these promotions over me.

I have also been subject to harsher discipline than similarly situated white colleagues of mine.
For instance, in approximately February of this year, I was reprimanded by my manager for a
“drop can” violation because a can containing packages fell from my dolly. Soon after I
received this reprimanded I am aware that two white colleagues of mine dropped cans from their
dollies, but they received no reprimands.

Because of FedEx’s racially biased disciplinary and evaluation policies and practices, I have
been denied fair compensation.

I bﬁng this charge on behalf of myself and similarly situated African-American and Latino
FedEx employees in FedEx’s Western Region who have been denied promotional opportunities,
been unfairly disciplined, and denied fair compensation as a result of their race.

I also believe that I have been subject to disparate treatment. Approximately six months ago, [
was denied leave without pay (“LLWOP”) while other white employees were permitted to take
LWOP. I bring this claim on behalf of myself only.

CHARGF, OF DISCRIMINATION
FOR TYRONF MERRITT

nlhatt )
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LU0 FORR 131 531 U. S. Eq;;d' Employment Opportunlty Cominission

PERSON FILING CHARGE

rMs. Catherine Banks —!
Manager Corporate HR Support

Tyrone Merritt
FED EX EXPRESS

3660 Hacks Cross Road THIS PERSON (check one or both)

Bldyg, F, 3rd Floor D Ciaims To Be Aggrieved

Memphis, TN 38125 I:I is Filing on Behalf of Giher(s)
L _| [EEoccharaE No.

350-2005-00982

NOTICE OF CHARGE OF DISCRIMINATION

(See the enclosed for additional information)

This is notice that a charge of employment discrimination has been filed against your organization under:
Title VIl of the Civil Rights Act [[] The Americans with Disabilities Act

D The Age Discrimination in Empiocyment Act D The Equal Pay Act

The boxes checked below apply to our handling of this charge:
1. I:I No action is required by you at this time.

2. I__—I Please call the EEOC Representative listed below concerning the further handiing of this charge.

3. Izl Please provide by  T4-JAN-05  a statement of your position on the issues covered by this charge, with copies of any
supporting documentation to the EEOC Representative listed below. Your response will be placed in the file and considered as we investigate
the charge. A prompt response to this request will make it easier to conclude our investigation.

4. I:l Please respond fully by to the enclosed request for information and send your response to the EEOC
Representative listed below. Your response will be placed in the file and considered as we investigate the charge. A prompt response to this
request will make it easier to conclude our investigation.

5. D EEOC has a Mediation program that gives parties an opportunity to resolve the issues of a charge withoul extensive investigation or
expenditure of resources. If you would like to participate, piease say so on the enclosed form and respond by
to
if you DO NOT wish to try Mediation, you must respond to any request(s) made above by the date(s) specified there.

For further inquiry on this matter, please use the charge number shown above. Your position statement, your response to our request for information,
or any inquiry you may have should be directed to:

Charles J. Rahill, Phoenix District Office
Investigator 3300 North Central Ave
EEQC Representative Suite 690

Telephone: (602) 640-5068 Phoenix, AZ 85012

Enclosure(s): E Copy of Charge

CIRCUMSTANCES OF ALLEGED DISCRIMINATION

RACE [:| COLOR D SEX D RELIGION D NATIONAL ORIGIN [:] AGE [:] DISABILITY D RETALIATION |:| OTHER

See enclosed copy of charge of discrimination.

Date Name / Title of Authorized Official Signature

Susan L. Grace,
DEC 10 2008 1y cting birector M j /%m,
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CHARGE OF DISCRIMINATION AGENCY

This form is affected by the Privacy Act of 1974; See Privacy Act Statement before completing [l FEPA

this form.

B EEOC

CHARGE NUMBER

ARIZONA CIVIL RIGHTS DIVISION {(PHOENIX) and EEOC
State or local Agency, if any

NAME (indicate Mr., Ms. or Mrs)

Mr. Tyrone Memtt

HOME TELEPHONE (include area code)

(480) 228-0986

STREET ADDRESS CITY, STATE AND ZIF CODE

1750 S. Alma School Rd, Apt. 103 Mesa, Arizona 85210

"DATE OF BIRTH

REDACTED

LOCAL GOVERNMENT AGENCY THAT 1 BELIEVE DISCRIMINATED AGAINST ME OR OTHERS.

NAMED IS THE EMPLOYER, LABOR ORGANIZATION, EMPLOYMENT AGENCY, APPRENTICESHIP COMMITTEE, OR STATE OR

(If more than one, list under PARTICULARS

below.)

NAME NUMBER OF EMPLOYEES, MEMBERS TELEPHONE (include area code)
FedEx 500+ (602) 392-7290

STREET ADDRESS CITY, STATE AND ZIF CODE COUNTY

3002 E. Old Tower Rd. Phoenix, Arizona 35034

CAUSE OF DISCRIMINATION BASED ON (Check appropriate box{es})

BMRACE [OJCOLOR [JSEX [IRELIGION {J NATIONAL ORIGIN
O RETALIATION [JAGE [ DISABILITY [ OTHER (specif)

DATE DISCRIMINATION TOOK PLACE
EARLIEST LATEST

B CONTINUING ACTION

THE PARTICULARS ARE (if additional space is needed, attach extra sheet(s)).

This charge sﬁpplcmcnts Charge # 350-2005-00982. See attached narrative for particulars.

B | want this charge filed with both the EEOC and the State or local Agency, if
any. I will advise the agencies if | change my address or telephone number and

NOTARY - (When necessary for State and Local Requirements)

cooperate fully with them in the processing of my charge in accordance with their

procedure. ?

1 swear or affirm that I have

read the above charge and that it is true

to the best of my knowledge, information and belief.

1 declare under penalty of perjury that the foregoing is true and correct.

Fpons_ Mol

Charging Party {signaturc}

June 29, 2005

Date (Day, month, and year)}

SIGNATURE OF COMPLAINANT

SUBSCRIBED AND SWORN TO BEFORE ME THIS DATE

MIABE T ud & TG
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[ am an African-Amernican male. All of the information submitted in my charge of
discrimination against FedEx (charge number 350-2005-00982) remains true. Since filing that
charge, 1 have still not received a promotion and believe that this is the case because of my race.
In addition, since having filed charge number 350-2005-00982, I have once again taken and
failed the Basic Skills Test (“BST”).

The BST was most recently offered for FedEx employees at the facility where [ am employed on
May 24, 2005. The BST exam contains four parts all of which must be passed in order to be
eligible for promotions to the Courier position. I did not pass all of the four sections. Attached
hereto is a copy of my test results from the May 24, 2005 BST.

There have been notices posted for open Courier positions since May 24, 2005 when I took and
failed the BST. I would have applied for these positions were it not for my having failed the
BST. I believe that I would have received one of these positions if I had passed the BST.

As noted in my original charge, I believe that the BST is part of FedEx’s pattern and practice of
racially discriminating against African-American and Latino employees in promotions.

Since having filed my original charge, I have applied for promotions to a few position that I was
qualified for, but which were denied to me nonetheless. For example, on two occasions, 1
applied for a Dangerous Goods Specialist position, both of which were given to less qualified
white applicants over whom I had senionty. Approximately two weeks ago, I applied for a
Dispatcher position. That position was also filled by a white apphicant.

1 bring this charge on behalf of myself and similarly situated African-American and Latino
FedEx employees in FedEx’s Western Region who have been denied promotional opportunities,
been unfairly disciplined, received unfair performance evaluation scores, and denied fair
compensation as a result of their race.

SUPPLEMENTAL CHARGE OF DISCRIMINATION
FOR TYRONE MERRITT

odNBE THd § T SA

450567 2



NEXT SCREEN: FED {AL EXPRESS PEP240
A FP R I S M XX 06/11/05
GENERAL TESTING INQUIRY SCREEN y 04:43:34

ENTER EITHER SOCIAL SECURITY NUMBER {(OR) EMPLOYEE NUMBER BELOW
SSN: REDACTED,

EMP: 342943 ‘“Fyrone Merritt

ENTER TEST NAME:----> TEST NAME: BASICSKILL DATE TAKEN: 05 24 05 (MM DD YY)

BASIC SKILLS TESTS EXPR DATE : (MM DD YY)

TEST ADMINISTERED BY EMP:

COMPONENT SCORE COMPONENT SCORE
COURIER/RTD F SERVAGENT P
CUST_REP P READING P

MAP READING F LISTENING _ P
SORTING P

READING, MAP, LISTENING & SORTING REQUIRED FOR COURIER/RTD. READING, LIS

TENING & SORTING REQUIRED FOR SERV AGENT. READING & LISTENING REQUIRED

FOR CUST REP. EACH TEST P/F IS ONLY FOR DATES AFTER 10/3/99.

ENTER: HELP=CODES/INSTRUCTIONS, RETURN=PREVIOUS MENU, BYE=LOGOFF
PRESS ENTER TO DISPLAY ADDITIONAL TEST RESULTS. :

=W S

XFNTHE T4 G TWGH.
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EEOC Form 161-B {3/98) U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

NOTICE OF RIGHT TO SUE (/SSUED ON REQUEST)

To: Tyrone Merritt From: Phoenix District Office
1750 S. Alma School Rd., 3300 North Central Ave
Apt. 103 Suite 690
Mesa, AZ 85210 Phoenix, AZ 85012

l:l On behalf of person(s) aggrieved whose identity is
CONFIDENTIAL (29 CFR § 1601.7(a))

Charge No. EEOC Representative Telephone No.

Berta E. Echeveste,
350-2005-00982 (JY) Supervisory Investigator (602) 640-5034

{See also the additional information enclosed with this form.)

NOTICE TO THE PERSON AGGRIEVED:

Title VI of the Civil Rights Act of 1964 and/or the Americans with Disabilities Act (ADA): This is your Notice of Right to Sue, issued
under Title VIl and/or the ADA based on the above-numbered charge. It has been issued at your request. Your lawsuit under Title VIl or
the ADA must be filed in federal or state court WITHIN 90 DAYS of your receipt of this Notice or your right to sue based on this charge
will be iost. (The time limit for filing suit based on a state claim may be different.)

E More than 180 days have passed since the filing of this charge.

D Less than 180 days have passed since the filing of this charge, but | have determined that it is unlikely that the EEOC wilt
be able to complete its administrative processing within 180 days from the filing of the charge.

D The EEQC is terminating its processing of this charge.
The EEQC will continue to process this charge.

Age Discrimination in Employment Act (ADEA): You may sue under the ADEA at any time from 60 days after the charge was filed
until 90 days after you receive notice that we have completed action on the charge. In this regard, the paragraph marked below
applies to your case:

The EEOC is closing your case. Therefore, your lawsuit under the ADEA must be filed in federal or state court WITHIN
90 DAYS of your receipt of this Notice. Otherwise, your right to sue based on the above-numbered charge will be lost.

The EEOC is continuing its handling of your ADEA case. However, if 60 days have passed since the filing of your charge,
you may file suit in federal or state court under the ADEA at this time.

Equal Pay Act {(EPA): You already have the right to sue under the EPA {filing an EEOC charge is not required.) EPA suits must be brought
in federal or state court within 2 years (3 years for willful viclations) of the alleged EPA underpayment. This means that backpay due for
any violations that occurred more than 2 years (3 years) before you file suit may not be collectible.

If you file suit based on this charge, please send a copy of your court complaint to this office.

On behalf of the %mis lon
Ny e - “
C—\Ng;j"“ ¢ OCT 2 0 209

Enclosure(s) 7 ~_ Chester V. Bailey, (Date Mailed)
District Director
cc:  Gregory Richards Chimene | Keitner
Lead Counsel Lief, Cabrasher, Heimann & Bernstein LLP
FED EX EXPRESS Embarcadero Center West
3660 Hacks Cross Road 275 Battery Street- 30™ Floor
Bldg, B, 3rd Floor San Francisco, CA 94111-3339

Memphis, TN 38125
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UN..ED STATES OF AM.LRICA
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

SUBPOENA

TO: Mr Frederick W. Smith, CEQ NO. PHX-06-18
942 5. Shady Grove Rd
Memphis, TN 38120
IN THE MATTER OF: Tyrone Merritt V. FedEx Express
Charge No. 350-2005-00982

Having failed to comply with previous request(s) made by or on behaif of the undersigned Commission official, YOU AR
REQUIRED AND DIRECTED TO: ial, YOU ARE HEREBY

D Testify before: I:] Produce and bring *  or r:_—_l Mait * the docurments described below to:

D Produce access to the evidence described below for the purpose of examination or copying to:

Jeremy Yubeta, Investigator

of the Equal Employment QOppaortunity Commission
at 3300 N. Central Ave., #5690, Phoenix, AZ 85012

on February 24, 2006 at 4:00PM o'clock

The evidence required is

described on the attached pages.

U.S. Postat Service
CERTIFIED MAIL RECEIPT

(Domestic Mail Only; No Insurance: Coverage Pfovided)

=
M
(g4
mn
o
o
,EI‘ Certified Fee l cosima
l .. I
R Receipt Fee | o _ e &w
:l_-]‘ (Endn;:-'r;\nenteigzauired) lle 3 X OLQ f ‘.
= Restricted Delivary Fes } { |
j [am | ent Required} ! : 3
This subpoena is issued pursuant to III {Title VH) 42 U.5.C. 2000e-9 D ( (Endorsemert Requiredt
-
:I (ADA}42USC. 12117a) =
= ‘ N
ISSUING OFFICIAL (Typed name, title and address) onseraro LA A e [¢3
Chester V. Bailey, District Director

B e A T
Phoenix, Arizona 85012-1848 ' o~

*NOTICE TO PERSON SUBPOENAED - The Commission will not pay witness fees of travel expenses for the delivery of required
documents to a Commission office unless the box "Testify before” is also checked on the subpoena.



Attachment to Subpoena No. PHX-06-18 Dated February 10, in Charge No. 350-2005-00982
2006

Please identify any computerized or machine-readable files that are or have been maintained by you (or any
other entity under contractual or other arrangement) since January 1, 2003 which contain data on personnel
activities. This type of file would include, but not be limited to applicants, hiring, promotions, testing,
discipline, job analyses and evaluations, performance evaluations, demotions, employment history, amounts of
pay, adjustment to pay, work assignments, adjustments to work assignments, training, transfers, terminations,
job status and so forth. For each file identified, please provide the following information. Sub-files containing
identical data to larger files need not be identified.

a. The name of the file.

b. The name, model number, operating system, configuration and location of the mainframe or personal
computer used to process the file. The name and version of the mainframe or personal computer
software that is used to create, to access, to analyze or to produce reports from the files.

c. The date on which the company started using the file and, if the file is no longer used, the date it was
discontinued. Name the predecessor and successor file, if any.

d. The medium on which the file is kept, for example, tape, hard disk, or floppy diskette.

€. The name, title, department, business address, and telephone number of the person who is responsible
for maintaining and updating the procedure for collecting records and verifying the accuracy of them as
they are entered into the file.

f. The approximate number of records on the file.

g. The name and commonly understood description of each data field or variable on the file. Where data is
stored in a relational data base with tables, the tables should be listed along with each of the variables
(data fields) within those tables. The "key variable" for the tables should be defined. This would also
apply to "off the self" systems such as "PEOPLESOFT".

! ; P ! / [ !
L o, N SR
R ” ' L ,f.-‘-’“{.'tqf; [ ;/ 1 (’/ Lé{ - t\ t\ ol

Date ' _ Chester V. Bailey, District Director
Equal Employment Opportunity Commission
3300 N. Central Avenue Suite 690
Phoenix, AZ 85012-9688




Attachment to Subpoena No. PHX-06-18 Dated February 10, in Charge No. 350-2005-00982

2006

If the file cannot be written into a comma delimited file (".csv "), a data base file (".dbf"} or other commonly
used software (specifically, Excel, Quattro Pro, dBase, Fox Pro, or Paradox) provide file documentation,
including file layout and field formats. That is, specify the beginning field and length of each variable,
whether the variable is alpha or numeric, and the format of each variable such as date formats or numeric
Whether the file contains information on all of the respondent employees. If not, the categories of
If the computerized files are maintained under contractual or other arrangements, please provide the

(1) the name and address of each such company, agency, or individual and its relationship with

(2) the inclusive dates of such contract or arrangement; and

3) the precise purpose and nature of services provided under each such contract or arrangement.
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h.

formats indicating decimals or "packed” data.
i. The definition of all codes used in the file.
j-

employees that have been excluded from the file.
k.

following:

respondent.
- f’:

Date

tﬁf'\ ) /Qﬁester V. Bailéy! District Director

¢ Equal Employment Opportunity Commission
3300 N. Central Avenue Suite 690
Phoenix, AZ 85012-9688



SUBPOENA
PROOF OF SERVICE

| hereby certify that being over 18 years of age and not a party to or any way
interested in these proceedings, | duly served a copy of the subpoena on the
persons named in this subpoena.

[_—__] in person
by certified mail

[:] by leaving a copy with a responsible person, at the
principal office or place of business, lo wit:

Name Frederick W. Smith
Position CEO
Address 942 8. Shady Grove Road Memphis TN 38120
On ﬁ Februaryi4, 2006
A]
(Mo, / & Yykar) -~

L
(Signature of person making service)

Control Clerk
(Official title, if any}

State Arizona
Parish/
County Maficoga

CERTIFICATION OF ATTENDANCE

| certify that the person named herein was in attendance and satisfactorily
produced the records requested or gave ofal testimony at

On

(Mo, day & year)

{Signature of person making service)

{Official title, if any)

Page 2 of Form 136 {10/94)
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all evidence whenever discovered relating to the proof of subsequently discovered material facts.
Moreover, facts, documents and things now may be imperfectly understood and, accordingly,
such facts, documents and things may not be included in the following responses. Respondent
rescrves the right to refer to or offer into evidence any and all facts, documents and things
notwithstanding the initial responses and objections interposed herein. Respondent further
reserves the right to refer to or offer into evidence any and all facts, documents and things which

are not presently recalled but may be recalled at some time in the future.

B. Respondent objects to the EEOC’s requests to the extent that they purport to give

meaning to terms beyond Respondent’s normal connotation.

C. Respondent objects to the EEOC’s requests insofar as they seek the disclosure of
information that is protected from disclosure by the attorney-client privilege, the work product
doctrine or any other applicable privilege. To the extent the Respondent inadvertently discloses
information that may arguably be protected from discovery under the attorney-client privilege,
the work-product doctrine or any other applicable privilege, such inadvertent disclosure does not

constitute a waiver of any such privilege.

D. These general objections are applicable to each and every one of the following
responses and objections, and failure to repeat an objection in response to a spectfic request shall
not be deemed a waiver of the objection. Further, when Respondent specifically repeats one or
more of these general objections in response to a specific request, such specific response cannot

be a waiver of these general objections.
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E. The objections and responses set forth below are made without in any manner
waiving (1) the right to object to the use of any response for any purpose, in this action or any
other actions, on the grounds of privi]ege,_ relevance, materiality, or any other appropriate
grounds; (2) the right to object to any other subpoena involving or relative to the subject matter
of the responses herein; and (3) the right to revise, correct, supplement or clarify any of the
responses provided below at any time. Respondent specifically reserves the right to supplement

its responses herein.

Subject to and without waiving these general objections, and subject to and without
waiving the specific objections noted below, Respondent responds as follows to the EEOC’s
Subpoena in accordance with Respondent’s understanding of the fair meaning of those Requests:

REQUESTS

RESPONSE AND OBJECTION TO THE UN-NUMBERED PARAGRAPH PRECEDING

SUBPARAGRAPHS (a.) THROUGH (k.): Respondent objects to this Request on the

grounds that it is vague, overly broad, unduly burdensome, and neither relevant to the subject
matter of this Charge nor reasonably calculated to lead to the discovery of relevant or admissible
information. Respondent bases these objections on the Request’s temporal scope (which
precedes the Charge by more than two years), substantive scope (which covers, without
limitation, every possible kind of employment-related information that Respondent does or could
maintain for any and all employees), and geographical scope (which apparently covers every

employee without regard to location).



Respondent further objects on the ground that the EEOC no longer has the authority to
investigate or pursue this Charge because the Charging Party is a representative plaintiff in a
pending class action lawsuit which encompasses the issues and allegations raised in his Charge.

(See Satchell et al. v. FedExExpress, Case No. 03-cv-2659, United States District Court for the

Northern District of California). A copy of the Second Consolidated Amended Complaint in that
case, listing Tyrone Merritt as a representative plaintiff, was sent to the EEOC’s Phoenix office
by Respondent on January 17, 2006, before the subject subpoena was issued. Applicable case
authority holds that the Commission’s authority to investigate a Charge ends when the Charging
Party files suit.

Respondent further objects on the ground that, contrary to the language of the subject
subpoena and the procedural regulations of the EEOC, this Request does not seek the production
of any documents, but rather serves as a de facto set of interrogatories to Respondent.

Respondent further objects to the statement contained in the subject subpoena that
Respondent has *“failed to comply with previous request(s) made by or on behalf of the
undersigned Commission official . . . .” Contrary to this statement, there were no such requests
with which Respondent did not comply. (See correspondence between the Commission and

Respondent at Attachment B).

RESPONSE AND OBJECTION TO SUBPARAGRAPH (a.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding

subparagraphs (a.) through (k.) as stated above.



RESPONSE AND OBJECTION TO SUBPARAGRAPH (b.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding
subparagraphs (a.) through (k.) as stated above.

RESPONSE AND OBJECTION TO SUBPARAGRAPH (c.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding
subparagraphs (a.) through (k.) as stated above.

RESPONSE AND OBJECTION TO SUBPARAGRAPH (d.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding
subparagraphs (a.) through (k.) as stated above.

RESPONSE AND OBJECTION TO SUBPARAGRAPH (e.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding
subparagraphs (a.) through (k.) as stated above.

RESPONSE AND OBJECTION TO SUBPARAGRAPH (f): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding
subparagraphs (a.) through (k.) as stated above.

RESPONSE AND OBJECTION TO SUBPARAGRAPH (g.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding
subparagraphs {a.) through (k.) as stated above.

RESPONSE AND OBJECTION TO SUBPARAGRAPH (h.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding

subparagraphs (a.) through (K.) as stated above.



RESPONSE AND OBJECTION TO SUBPARAGRAPH (i.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding
subparagraphs (a.) through (k.) as stated above.

RESPONSE AND OBJECTION TO SUBPARAGRAPH (j.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding
subparagraphs (a.) through (k.) as stated above.

RESPONSE AND OBJECTION TO SUBPARAGRAPH (k.): Respondent incorporates by

reference both its general objections and its objections to the unnumbered paragraph preceding

subparagraphs (a.) through (k.) as stated above.

This 17" day of February, 2006.

FEDEX EXPRESS
Jeffery é %eﬂson
Senior Attomey

3620 Hacks Cross Road, Bldg. B, 3™ Floor
Memphis, Tennessee 38125

(901) 434-8520

{901) 434-9272 (facsimile)



UNITED STATES OF AMERICA
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

TYRONE MERITT, ) SUBPOENA NO.
) PHX-06-18
Charging Party )
V. )
) CHARGE NO.
FEDEX EXPRESS, ) 350-2005-00982
)
Respondent. )
)
CERTIFICATE OF SERVICE

I, Jeffery E. Robertson, hereby certify that a copy of the foregoing has been served via
First Class Mai! on: :

Chester V. Bailey, District Director
Equal Employment Opportunity Commission

3300 N. Central Avenue, Ste. 690
Phoenix, AZ 85012-9688

This 17" day of February, 2006.

FEDEX EXPRESS

Jeff . ertson

Senior Attorney

3620 Hacks Cross Road, Bldg. B, 3™ Floor
Mempbhis, Tennessee 38125

(901) 434-8520

(901) 434-9272 (facsimile)
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