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Mary Jo O’Neill  #005924
Sally C. Shanley #012251
Sandra J. Padegimas #011652
Katherine Kruse #019167
Equal Employment Opportunity Commission
Phoenix District Office
3300 North Central Avenue, Suite 690
Phoenix, Arizona  85012-2504
Telephone: (602) 640-5061
sandra.padegimas@eeoc.gov

Attorneys for Applicant

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Equal Employment Opportunity
Commission,

                        Applicant,

                                 v.

FedEx Corporation,

                         Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF SUSAN L. GRACE
IN SUPPORT OF APPLICATION
FOR ORDER TO SHOW CAUSE

WHY ADMINISTRATIVE
SUBPOENA SHOULD NOT 

BE ENFORCED

STATE OF ARIZONA       )
                    ) ss.
COUNTY OF MARICOPA )

I, Susan L. Grace, being duly sworn, upon my oath state as follows:

1.     I am the Deputy District Director of the Phoenix District Office of the

Equal Employment Opportunity Commission ("EEOC").  District Director Chester V.

Bailey and I are responsible for the operations of the office, including the

investigation of charges of employment discrimination. 

2.     The Phoenix District Office is responsible for investigating charges that

employers have engaged in employment practices made unlawful by Title VII of the

Civil Rights Act of 1964 (“Title VII”), as amended, 42 U.S.C. § 2000e et seq.
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3.      Among the EEOC's investigative files in the Phoenix District Office is

Charge No. 350-2005-00982 filed against the FedEx Company (“FedEx” or

“Respondent”) by Charging Party Tyrone Merritt.

4.       I state the following based on my personal examination of the file in Mr.

Merritt’s charge of race discrimination.

        5.     On December 2, 2004, the EEOC's Phoenix District Office received a

charge  from Tyrone Merritt filed under Title VII.   In his charge, Mr. Merritt alleges

that Respondent discriminated against him as part of a pattern and practice of

discriminating against African-American and Latino employees by failing to promote

them in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et.

seq.  Mr. Merritt alleges that FedEx requires passage of a Basic Skills Test ("BST"),

a cognitive ability test, for promotion from the entry-level position of Handler to

positions of Customer Service Agent, Ramp Transporter Driver ("RTD”) or Courier.

Mr. Merritt further alleges that he took and failed the BST.  He also alleges that the

BST has a statistically-significant adverse impact on African Americans and Latinos

and disqualifies them for the jobs listed above, for which they are otherwise qualified.

Merritt also alleges that he applied for promotion to other positions, including

dispatcher and ramp agent, but FedEx gave those positions to similarly-situated

white employees.  In addition, he alleges that he was subjected to harsher discipline

than that imposed on similarly-situated white employees.  Mr. Merritt further alleges

that FedEx has discriminatorily denied him fair compensation due to its racially-

biased disciplinary evaluation policies and practices.  Like the allegations regarding

the BST, Mr. Merritt made all of these allegations on behalf of himself and similarly

situated African American and Latino employees.  Finally, Mr. Merritt alleges, on

behalf of himself only, that he was denied leave without pay while other white

employees were permitted to take leave without pay.  (Attach. 1, Charge).

6.     On December 10, 2004, the EEOC mailed a copy of Mr. Merritt’s charge

and Notice of the Charge of Discrimination to the Respondent and began to
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investigate whether Title VII had been violated.  (Attach. 2, Notice of Charge). 

7.    On June 29, 2005, Mr. Merritt filed a supplement to his charge, alleging

that he once again took and failed the BST on May 24, 2005.  In his Supplement to

Charge, he alleges that he would have applied, and received, one of the Courier

positions available since the test was administered, if he had not failed the test.  He

also alleges that he was denied other promotions given to white applicants.  He

continued to bring the charge on behalf of himself and similarly situated African

American and Latino FedEx employees.  (Attach. 3, Supplement to Charge).

8.     On October 6, 2005, counsel for Mr. Merritt requested a Notice of Right

to Sue, in order to add Mr. Merritt as a representative plaintiff in a class action suit

challenging FedEx’s use of the BST in FedEx’s Western Region.  The EEOC issued

a Notice of Right to Sue on October 20, 2005.  In the Notice, the EEOC also

informed both Mr. Merritt and FedEx that the EEOC would continue to process the

charge.  The charge has never been dismissed.  (Attach. 4, Notice of Right to Sue).

 9.    As part of the EEOC’s investigation, the EEOC investigator issued a

subpoena to obtain information about FedEx’s computerized files.  The subpoena

received by Respondent had a return date of February 24, 2006.  (Attach. 5,

Subpoena PHX-06-18).

10.  On February 10, 2006, a courtesy copy of the Subpoena was also

faxed to Respondent’s counsel, who by letter dated February 14, 2006, requested

an extension of time to respond to the subpoena up to and including March 24,

2006.  By letter dated February 16, 2006, the EEOC granted Respondent’s request

for an extension of time.   However, the EEOC received a timely Petition to Revoke

or Modify Subpoena  (Attach. 6, Petition to Revoke).

11. On March 20 2006, Respondent received the EEOC’s Final

Determination on Petition to Revoke or Modify Subpoena.  The Commission denied

Respondent’s Petition to Revoke or Modify Subpoena and directed the Respondent

to produce the evidence requested within 10 days of receipt of the Final
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