UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

In re FEDEX GROUND PACKAGE
SYSTEM, INC., EMPLOYMENT
PRACTICES LITIGATION

Case No. 3:05-MD-527-RM
(MDL 1700)

THIS DOCUMENT RELATES TO:

ALL ACTIONS

PLAINTIFFS’ STATEMENT OF INTENT TO PROVIDE
THE COURT WITH COMMON
PROOF OF EMPLOYMENT STATUS

On March 26, 2008, this Court issued its Order (Doc. 118) regarding Plaintiffs” pending
class certification motions for the cases briefed in Waves 1-3. In Section D of that Order (pp.
153—54), the Court requested that Plainti(fs respond to the Court’s inquiry regarding the type of
proof Plaintiffs plan to rely on as evidence that the members of the certified classes are legally
employees and not independent contractors.

The Court is correct that Plaintiffs plan to present common proof applicable to members
of the class as a whole, including, but not homted to: |

1) the Operating Agreements and Addenda (OA);

2) FXG’s extensive corporate policies and procedures available to all terminal
managgers on the company intranet;

3) FXG training materials (written manuals and videotapes) used to train terminal

managers and/or to train class members in FXG’s OA and its policies, procedures and practices;




4) corporate business records that FXG collects and retains regarding all class
members in aceordance with FXG policies and procedures;

3) corporate communications among and from hi_gh—level managers to terminal
managers and pickup and delivery dnvers regarding the policies, procedures and practices
applicable to class members as a whole;

6) sworn admissions by FXG’s officers, directors, and managers regarding the
QOperating Agrecment, policies, procedures and practices applicable to ¢lass members as a whole;
and

7) expert testimony regarding the OA, policies and procedures and practices
applicable to class members as a whole.

That these categorics of evidence comprise the type of common proof properly relied
upon at summary judgment and trial in class action cases 1s confirmed by this Court’s reference
to such types.of proof in the March 25 Order, where the court mentioned, inter alia, proof of
“common practices and procedures standard to all” plaintiffs (p. 50), “centralized practices and
procedures that are systemically app}icable to all [] Plaintiffs” (p. 45), “corporate documents” (p.
102) and “centralized practices and procedures that are systematically applicable to all” (p. 149-
150).

For their motions for summary adjudication of employment status in all cases where class
actions were certified, Plaintiffs do not intent to offer individualized proof of the “experiences of
individual drivers” through plaintiff and/or class member declarations or deposition testimony.
As the Court indicated, however, such evidence might become‘ necessary to “fight fire with fire”
in opposition to FedEx"s motion or in rebuttal to FedEx’s opposition to Plaintiffs” motions.

Plaintiffs believe it is unnecessary for the Court to consider evidence of individual plamtiffs®
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subjective belicf that they were treated as employees in order to determine their employment
classiﬁcation.

In the event that the employment status issue is vot resolved by summary adjudication, at
trial, Plaintiffs anticipate that the vast documentary record of FXG QA, policies and procedures
and corporate records along with the testimony of its officers, directors and managers will be
offcred as overwhelming common proof that FXG has reserved to itself the right to control all
aspect:;. of the method, manmner and means of performance used by pickup and delivery dnvers in
providing service to FXG’s customers. Al the same time, without knowing whether thesc trials
will be bench or jury trials, Plaintiffs cannot fully develop or finalize their trial strategy ot
anticipate all witnesses they will call if the cases proceed (o trial.

That Plaintiffs will be able to prove employment statgs at trial by way of common proof
is ampfly demonst;ated by both the trial court and appellate court’s detenminations in Estrada v.
FedEx Ground, 154 Cal. App. 4™ 1 (2007) expressly rejecting FXG’s assertion that Plaintiffs
failed to provide common proof of employment status.
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