-~ EYR) . I

I | ANDREE. JARDINI, ESQ. (State Bar No. 71335)
KNAPP, PETERSEN & CLARKE F I L E D
2 | A Professional Corporation LOS ANGELES SUPERIOR COURT

500 North Brand Boulevard

3 | Twentieth Floor

Glendale, California 91203-1904
4| (818) 547-5000 Jo
Facsimile: (818) 547-5329 B

MICHAEL S. DUBERCHIN ESQ. (State Bar No. 108338)
6 || LAW OFFICES OF

MICHAEL S. DUBERCHIN

7 || 4768 Park Granada

Suite 212

8 [| Calabasas, CA 91302

(818) 222-7484

9 | Facsimile: (818)222-7480

10 || GLEN ROBERT BREGMAN, ESQ. (State Bar No. 100363)
LLAW OFFICES OF

11 | GLEN ROBERT BREGMAN

16633 Ventura Boulevard

12 | Suite 1200

Encino, CA 91436

I3[ (818)981-9793

Facsimile: (818) 981-9807

Attorneys for Plaintiffs

I5 | JACK FOSTER, CYNTHIA GUERRERO,
GILBERT R. DIAZ, GLEN RAY BROWN,
16 || AND RICARDO GONZALES

17
SUPERIOR COURT OF THE STATE OF CALIFORNIA
18
FOR THE COUNTY OF LOS ANGELES
19
20

JACK FOSTER, CYNTHIA ) NO. BC 282300
21 | GUERRERO, GILBERT R. DIAZ, GLEN

RAY BROWN, individuals, on behalf of !

22 || themselves and all other smﬂlarly situated, ; Hearing Date: = ;3%

) Time: MERT oy,

3 Plaintiffs, ) Dept.. c e BSOS

’4 ; Judge: Hon. S,f_;;sgn‘.B yant-Deason

o Y Fasson_ A

: ) Complaint Filed: - Hieyh

25 EEB EEQSISEXFPEREgi E](EI)DR%I({)ARk { Trial Date: R k¢

D TION, . o Bao

26 | 9FDX CORPORATION. AND DOES 1 ; NOTICE OF MOTION AND MOTI@E; %
KNAPP, ,7 through 50, inclusive, y FORCLASS CERTIFICATION  f ~ 7
:EJ,_E::;: Defendants. % g E‘J

1

iy
ot

K 0000007451 £ 013 GRAIV TG wpd MOTION FOR CLASS CERTIFICATION




KNAPP,
PETERSEN
& CLARKE

[ £S]

wh o Lot

-~ o

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on the 26th day of March 2004, at 8:30 a.m., or as
soon thereafter as counsel may be heatd, in Department 52 of the above-entitled court,
located at 111 North Hill Street, Los Angeles, California, plaintiffs will move the court for
an order for class certification.

This motion is made pursuant to Code of Civil Procedure section 382 on the grounds
that this action is properly certified as a class action. The class representatives are adequate
representatives of the plaintiff class and on the ground that counsel for plaintiffs will
competently represent the interests of the plaintiff class.

This motion is based on this notice, the records, pleadings and files herein, the
attached declaration of Andre E. Jardini, the attached memorandunt of points and

authorities, and on such oral or documentary evidence as may be presented at the hearing.

DATED: January 12, 2004 KNAPP, PETERSEN & CLARKE

Attorneys for Plainh{fs, JACK FOSTER., CYNTHIA
GUERRERO, GILB . DIAZ, GLEN RAY
BROWN, AND RICARDO GONZALES
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MEMORANDUM OF POINTS AND AUTHORITIES
L.
INTRODUCTION

This case presents the remarkable illegal conduct of a major U.S. corporation in
actively failing to pay for the labor of its employees. Federal Express has full knowledge
of, and tolerates, its managers changing the records of time worked by employees so that
their pay will be reduced. Federal Express also turns a blind eye to the practice of
employees being forced to work “off the clock” before and after scheduled work periods
and during paid and unpaid breaks. These practices have saved Federal Express tens of
millions of dollars in labor costs in California over the last four years.

A. The Proposed Class

The proposed class consists of all nonexempt courier, courier handler, and service
agent employees of Federal Express' in California from October 15, 1998, to the present,
who were paid on an hourly basis.

B. Procedural History

The complaint herein was filed on or about September 27, 2003. The complaint sets
forth causes of action for nonpayment of wages and unfair business practices.

C. Existence of An Ascertainable Class

The proposed class is as follows:

All nonexempt courier, courier/handler, and service agent employees of
Federal Express in California from October 15, 1998 to the present, who were
paid on an hourly basis.

This is a clearly defined class, with a community of interest, based upon the failure of
Federal Express to pay all of the hourly wages and overtime wages due, under California
Labor Code section 204 and Industrial Welfare Commission Wage Order No. 4-200 (8 Cal.
Code. Regl. § 11040).

The class consists of approximately 6,200 individuals making joinder unfeasible.

(Decl. Andre Jardini, 12.)

' All defendants will be collectively referred to as “Federal Express.”
3
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D. Legal Issues Common to the Class

The legal 1ssues presented by the complaint herein present legal issues common to all

class members.

The class certification raiscs the following issues:

Whether Federal Express violated wage and hour laws in establishing a
corporate policy of failing to pay for services of hourly employees:

Whether Federal Express violated wage and hour laws in adopling a practice 1o
arbitrarily deduct and fail to pay for time spent by nonexempt employees at the
service of defendants;

Whether Federal Express established policies statewide in California to require
services of its employees and to allot a maximum time for the completion of
those services, with the full knowledge that those services could not be
accomplished in the allotted time.

Whether Federal Express is liable for penalties for willful failure to pay wages
and the amount;

Whether plaintiffs are entitled to class-wide equitable relief in the form of an
injunction to present such wage and hour violations in the future, and the

appropriate nature of such relief.

Industrial Weltare Commission Wage Order No. 4-2001 (8 Cal. Code Regl. § 11040)

(“Order 4-2001) provides for payment of overtime compensation at no less than one and

one-half times the employee’s regular rate of pay for all hours worked in excess of ei ght

hours in any workday and for the first eight hours worked on the seventh consecutive day

of work in a work week and double the employee’s regular rate of pay for all hours worked

in excess of two hours in twelve any workday and for all hours worked in excess of eight

hours on the seventh consecutive day of work in a workweek.

As set forth more specifically below, discovery has revealed that members of the

plaintiff class worked regular time and overtime hours for which plaintiffs were not paid,

either at all or not at the rate prescribed by Wage Order No. 4-2001.

4
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Discovery has revealed that members of the class were regularly not paid for time
after such members arrived at work and punched the time clock and were therefore under
the direction and control and defendants, and, in fact, were performing tasks in furtherance
of defendants’ interests and necessary to the job function. Defendants routinely did not
begin to pay plaintiffs until a later designated time, the “scheduled start time.” This period
of time between punch-in and scheduled start time will be referred to as “Begin-Shift
Time™.

Discovery has revealed that members of the class were regularly not paid for time
worked at the end of the day after the “scheduled end time.” Members were required to
continue to work, in order to accomplish all of the tasks that were assigned to such
members, which tasks could not be accomplished in the time allotted by defendants to such
tasks. This period of time after scheduled end time will be referred to as “End-Shift Time”.

Discovery has revealed that employees were required to work through breaks, some of
which were scheduled as paid breaks and some of which were scheduled as unpaid. Asto
missed paid breaks, deprivation of paid breaks is a violation in itself. As to breaks which
were scheduled as unpaid, the employees were not paid for the time spent working during
those breaks. These periods of time will be referred to as “Lunch/Break Time".

Discovery has revealed that the nonpayment described above oceurs in one of two
ways. First, Federal Express managers actually change time on the computer to adjust
actual or punched in start times to be the same as scheduled start times, and to adjust end
times to be the same as scheduled end times. Similarly managers would insert breaks or
lunches, or lengthen the time credited for breaks or lunches. in the computer to reflect that
he employee was not working when the employee actually was working. Second,
employees, knowing that they would not be paid for such time anyway, and fearing
harassment, intimidation, negative reviews and adverse employment consequences, would
themselves punch out and continue working or insert breaks or lunches to reflect the pre-set

schedule, even when breaks were not taken.

i
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Further, defendants required plaintiffs who were couriers to take long mid day breaks,
of two to four hours, during which time plaintiffs were “off the clock™ and not paid, but
continued to be under the direction and control of defendants and were limited to a five
mile geographic radius. This unpaid period of time will be referred to as “Split-Shift
Time”.

Discovery has revealed that these practices are long standing and widespread. These
practices are condoned, encouraged and rewarded by Federal Express, as part of
management sanctioned cost control, and are an integral part of defendants’ budgetary
planning.

E. Class Representatives

Jack Foster, Cynthia Guerrero, Gilbert Diaz, Ricardo Gonzalez, and Glen Ray Brown
are all appropriate class representatives.

Mr. Foster worked for Federal Express as a courier from October 1995 to March
2002, (Decl. of Jack Foster, §2.) Mr. Foster experienced many instances of not being
paid Begin-Shift Time, Lunch/Break Time, and Split-Shift Time. (Decl. of Jack Foster
3-4,7.)

Ms. Guerrero worked for Federal Express from October 18, 1995 to September 20,
2002, as a customer service agent and a courier/handler, doing courier work for lower pay.
(Decl. of Cynthia Guerrero, § 1-6.) Ms. Guerrero experienced many instances of not
being paid Begin-Shift Time, End-Shift Time and Lunch/Break Time. (Decl. of Cynthia
Guerrero Y1 9-30.)

Mr. Diaz worked for Federal Express from March 3, 1992 to January of 2002 as a
service agent. Mr. Diaz experienced many instances of not being paid Begin-Shift Time
and End-Shift Time. (Decl. of Gilbert Diaz, §§ 5-15.)

Mr. Brown worked for Federal Express from 1990 to 2002 as a courier and a service
agent. Mr. Brown experienced many instances of not being paid for Begin-Shift Time,
End-Shift Time and Lunch/Break Time. (Decl. of Glen Ray Brown 1 9-16.)

Ricardo Gonzalez worked for Federal Express from 1988 to September 4, 2002 as a

6
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courier. Mr. Gonzalez experienced many instances of not being paid for Begin-Shift Time
and Lunch/Break Time. (Decl. of Andre E. Jardini, § 133-136.)
F.  Counsel for the Plaintiff Class

Counsel for the Plaintift Class have sufficient experience and expertise to competently
represent the class. (Decl. of André E. Jardini , 19 2-8; Decl. of Michael Duberchin. 13
Decl. of Glen R. Bregman, 9 1-2.)

11.
THE PROPOSED CLASS MEETS ALL THE REQUIREMENTS
FOR CLASS CERTIFICATION
A. Standards Governing Class Certification

Plaintiffs must establish the following to certify this case as a class action under Code
ot Civil Procedure section 382: (1) an ascertainable class: and (2) a well defined
community of interest among the class members. (Richmond v. Dart Industries. Inc. (1981)
29 Cal.3d 462, 470.) The California Supreme Court has explained that the “community of
interest” requirement embodies three factors: “(1) predominant common questions of law
or fact; (2) class representatives with claims or defenses typical of the class; and (3) class
representatives who can adequately represent the class.” (Ibid.; Dunk v. Ford Motor Co.
(1996) 48 Cal.App.4th 1794, 1806.) These criteria are met here.

1. An Ascertainable Class Exists

An ascertainable class exists if a proposed class is so numerous that joinder of all class
members is impracticable, the class is clearly and narrowly defined, and there is a
community of interest among class members in the questions of law and fact involved.
Here, joinder of all class members is impracticable because the proposed class consists of
approximately 6,200 employees. Thus, the proposed class is sufficiently numerous to
render joinder impracticable. (See, e.g., Hebbard v. Colgrove (1972) 28 Cal.App.3d 1017,
1030 [28 members sufficient for class action]; Occidental Land, Inc. v, Superior Court
(1976) 18 Cal.3d355, 364 n.7 [150 members sufficient for class action].)

1
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The class is clearly and narrowly defined as courier, courier/handler, and service agent
non-exempt hourly wage employees of Federal Express and, thus, is readily ascertainable.
Clearly. defendants maintain records from which the class members can be identified.
However, there is no need to identify the individual class members as a prerequisite to class
certification. (Daar v. Yellow Cab Co. (1967) 67 Cal.2d 695, 706.) In this case, the
records from which the identification can be accomplished do exist.

2. A Well Defined Community of Interest Exists among the Proposed Class

Members

a. Common Questions of Law and Fact Predominate

Here, common questions of law and fact exist and predominate as to all members of
the proposed class. The legal question of whether the practices of Federal Express are in
violation of wage and labor laws are common to the class representatives and proposed
class members. This is the central legal issue presented by the within case.

As set forth below, common factual issues also predominate.

i Unrealistic Goals

Employee costs are the largest single budgetary item for Federal Express. (Decl. of
André E. Jardini, § 90.) To contain these costs Federal Express has retained human studies
engineers to calculate the least amount of time for each discrete task or activity on the job
for courier and service agent employees. These ideals are then set as maximum time
allotments for the task. (Decl. of André E. Jardini. 63, 91,117,1 18.) The managers and
employees are advised of the time allotted to each task, and the payroll budgets for each
location are set based on these allotments. (Decl. of André E. Jardini, § 59, 60, 90, 117,
118.) But the time allotments, upon which the budgets are based, reflect the time it takes to
perform tasks under optimal conditions and do not accommodate the variability of real life.
(Decl. of André E. Jardini, 1 45. 55, 101, 127, 134.) This is true for all Federal Express
locations. (Decl. of Cynthia Guerrero, 9 16; Decl. of Michael Irving, § 8; Decl of Montoya

Jennings, § 3-4; Decl. of Gilbert Diaz, § 15; Decl of Jack Foster, | 4.}
"
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To compound the pressure on managers to adhere to these unrealistic budgets, Federal
Express instituted the “Best Practice Pays™ program which, each month, provided monetary
bonuses to the top three locations, determined, in part, by how much time the location
payroll was under budget. This bonus program increased the incentive for managers to
under report the actual time spent by the hourly employees, to deny requests for realistic
start and end times, to alter the time entered on the Federal Express computer system (the
“FAMIS system”) and to intimidate and coerce the employees to “self censor™ their own
time, with threats of disciplinary action for employees who exceeded task allotments. This
program was for all locations in California, thus the incentive was the same at all locations.
(Decl. of Andre E. Jardini, 19 59, 90-92, 104, 116, 130; Decl. of Gilbert Diaz, 9 16.)

ii. Time Keeping Procedures

Federal Express requires the courier and service agent employees to keep time in three
ways. (Decl. of André E. Jardini,  88.)

First the employees physically punch in on a time card or time sheet, which
automatically records the time that the employee punches in. This is a traditional time
clock punch-in system. Typically, employees punch in as soon as they arrive at the location
where they are scheduled to work. (Decl. of André E. Jardini, 19 18-19, 121, 124, 134;
Decl. of Cynthia Guerrero, § 9; Decl of Michael Irving, 1 4.)

Second, the employees manually write on the time card the time codes for each task
performed, and the start and end time for that task. A scheduled and actual start and end
tume are all separately noted. (Decl. of Andre E. Jardini, 9 20-21, 108, 119: Decl. of Glen
Ray Brown, § 5.) Each task for which time is allotted is given a task or activity code. For
example, “40" is the task code for “Pre/Post Trip Activity,” “13" is the code for “Begin
Break™ and ““14” is the code for “End Break.” (Decl. of Andre E. Jardini, 1 24, 34.)

Third, employees are required to carry a tracker device, which has a key pad, on which
the employee also enters the task code, again reflecting the start and end time for that task.
The tracker device is a hand held device which is also used by the employees to scan

packages upon pick up and delivery, allowing Federal Express to track both the employees

9
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and the packages, at each point along the route. (Decl. of André E. Jardini, §§ 22, 119;
Decl. of Glen Ray, 7 6.)

At the end of the day, the tracker generates a sticker which is placed on the time card.
The data in the tracker is transmitted directly to the central computer system. The time
sheets are turned in at the end of each day. (Decl. of André E. Jardini, 9 23, 119; Decl. of
Glen Ray Brown, 7.} For employees who do not have a tracker, the handwritten data on
the time sheet is directly input into the computer system. (Decl. of André E. Jardini. § 119.)

The payroll software system used by Federal Express is part of the computer system
known by the acronym “FAMIS.” Federal Express uses the data in the FAMIS system
(generated by the task codes entered) — not the punch card system (generated by punching a
time clock) — to calculate hours worked for purposes of determining payment due. (Decl.
of André E. Jardini, 1 22. 24; Decl. of Glen Ray Brown, § 7; Decl of Cynthia Guerrero, |
10.)

The manipulation and abuse of these timekeeping systems presents a common
question of fact for all class members.

itii.  Begin-Shift Time

Employees typically punch in on the time clock at the domicile location 5 to 10
minutes or more before their scheduled start time. They are then under the control and
direction of Federal Express, and not permitted to leave the Federal Express premises.
More commonly than not, employees are expected to, and do, perform job functions for
Federal Express during the Begin-Shift Time, particularly the locating and procuring of the
tracker, the printer, the paper supplies and the truck from various locations. Employees are
not paid for the time after they punch in but before the scheduled start time. (Decl. of
Andre E. Jardini, 1 61, 76, 111, 121, 124-125, 134; Decl. of Glen Ray Brown, {1 10-13;
Decl. of Cynthia Guerrero, 1 8-9; Decl. of Dawn Robertson, 19 4-5; Decl. of Montoya
Jennings,  3; Decl. of Michael Irving, § 5; Decl. of Gilbert Diaz, § 7; Decl of Jack Foster,
13
I

10

K 080000745 pl3033_GFAPIVTG wpd MOTION FOR CLASS CERTIFICATION




KNAPP,
PETERSEN
& CLARKE

tJ

Although Federal Express has time allotted to couriers for pre-trip procedures, pre-
determined by the engineers, that time is based upon the optimal, or least time, it takes to
perform the job function. The budget does not, in fact, allow any time for the locating and
procuring of equipment. These tasks are not included in the “40” code and do not have a
code. This means that the employees — who are paid from the time of the first task code
entry — cannot submit time for these tasks. This is true, although such tasks are required
and necessary for the performance of the job. (Decl. of André E. Jardini, 1 24, 122.)

Working during Begin-Shift Time, and not getting paid for this time, appears to be the
nearly universal experience of courier employees at Federal Express, and is also
experienced by service agent employees. (Decl. of André E. Jardini, 19 25-33, 64, 76, 79,
111, 121, 124, 134, Decl. of Cynthia Guerrero, § 13; Decl. of Dawn Robertson, 9 4; Decl of
Glen Ray Brown, 19 10-13; Decl. of Michael Irving, § 5; Decl. of Gilbert Diaz,  7; Decl.
of Montoya Jennings, § 7; Decl. of Jack Foster, 9 3.) Thus, the failure to pay employees for
Begin-Shift Time presents a common question of fact for all class members.

iv.  End Shift Time

Similarly, insufficient time is allocated for the employees at the end of the day,
especially the service agents who were responsible for closing each location. The last half
hour of the day typically accouats for at least half of the packages that come into a location
(Decl. of Gilbert Diaz, 99.) The packages had to be ready for the courier by ten minutes
after closing, usually 6:00 p.m., which entails processing, bagging and physically getting
the packages to the courier. Customers still have to be attended to, including late arrivals.
(Decl. of Gilbert Diaz, §9.) The closing procedures, performed afier all packages had been
handled, included secondary and tertiary check of the location, restocking the counters,
checking the package totals, troubleshooting, counting cash and checks, putting the money
in the safe, reconciling cash discrepancies, running reports and putting away the equipment.
(Decl. of Gilbert Diaz, § 10.) Many witnesses testified that completing these procedures
took 15 to 30 minutes past the scheduled end time. (See e.g., Decl of Gilbert Diaz, 9 10;
Decl. of Glen Ray Brown, § 15, Decl. of Andre Jardini, 9 55.)

Ll
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Nonetheless, only 30 minutes total was allocated for these tasks. Thus, the employee
is advised, on the one hand, that he cannot extend his end time, but that, on the other hand,
he must complete all of his tasks. Federal Express ensures that its budget is met, at the
expense of the hourly employee. Again, this expectation that the employees will work at
the end of the day “on their own time™ appears to be the established Federal Express norm
and presents a common question of fact. (Decl. of Andre E. Jardini, §9 57, 136; Decl. of
Glen Ray Brown, § 16; Decl. of Cynthia Guerrero, § 18-20; Decl. of Michael Irving, § 6;
Decl. of Gilbert Diaz, | 13.)

Federal Express manager Andrea Stubbleficld testified that “most” employees “always
roll over [work beyond the scheduled end time] at least five to ten minutes quite
frequently.” (Decl. of Andrea Stubblefield, 9 65.)

v. Lunch/Break Time

Further, as to all employees to whom Federal Express has produced time card records,
significant unpaid time is reflected by a simple comparison of punch in and punch out time
and the time paid according to scheduled start and end times. The average unpaid time
averages 20 minutes to half an hour per day, per employee. No records produced indicate
an absence of this unpaid time as to any employee. (Decl. of André E. Jardini, 9 13, 46.)

Lunch, paid breaks and unpaid breaks, likewise, all have codes that are supposed to be
entered by the employee as such breaks are taken. (For example, the code for unpaid
breaks is “13/14.”) But the same budgetary concerns which force the rigid adherence to
start and end times, and the refusal to pay for work performed before the scheduled start
and end times, cause employees to work through the breaks. (Decl. of André E. Jardini, bl
25-46, 57,110, 126, 134))

As Cynthia Guerrero testified: “I would be told to use codes for time that I would not
be paid for, even though I was really doing work. For example, I would be told to use a
lunch code, even though I did not really take lunch.” (Decl. of Cynthia Guerrero, 1 30).
Montoya Jennings, proposed class member, also testified “Due to inadequate time that was

allotted to complete my daily tasks, I would often work through breaks for which I was not

12
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