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RICHARD DROGIN, Ph.D. declares:
Introduction

1. The facts set forth herein are personally known to me, and I have firsthand
knowledge of same. If called as a witness, I could and would competently testify thereto.

2, I hold a Ph.D. in statistics from the University of California at Berkeley.
earned in 1970. T am currently an Emeritus Professor in the Department of Statistics at
California State University, Hayward, where I have taught graduate and undergraduate
courses in data analysis, non-parametric methods, regression analysis, sample surveys,
probability theory, queuing theory, simulation methods, and design of statistical software.
have been employed at Calitfornia State University, Hayward, since 1973, and became an
Emeritus Professor in 1996.

3. 1 am a partner in the statistical consulting firm of Drogin, Kakigi &
Associates. This firm provides consulting services and computerized database
management. | have previously submitted a declaration in this matter, dated January 9,
2000, and my resume was attached to that declaration. My qualifications have not changed
since that time.

4. I have been retained by Plaintifts' counsel to review data provided in
discovery in the Foster v. FedEx case. Since submitting my January 9, 20006 declaration I
have received additional data, updating data previously provided to cover the period
through November 2005, The combined data files, including the new data and previously
provided data, are:

a. Shift Data - A computer file containing 12,778,475 records giving
information about each shift worked by a courier, courier/handler and service agent
employed by FedEx in California from October 15, 1998 through November 2005, This
data gives the date, employee number, and start and end time for each shift.

b. Task Data - A computer file containing 128,132,363 records
identifying every task recorded during all shifts worked by the employees described in 3a.

Each record has a field for time and odometer reading for the task, and a task code
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indicating what task was performed. Among the tasks recorded in this file are the paid and
unpaid breaks taken.'

c. Stop Action Data - A computer file containing 186.771.354 records
identifying the stop times for pickups and deliveries by the employees described in 3a)
above, for the period from March 2003 through October 2003.

d. Random Sample of Shifts - Paper record copies of 682 daily time card
records produced by FedEx. These documents were part of an initial random sample of
1000 shifts selected from the population of all shifts described in 3a) above.”

This declaration presents various summary statistics derived from this raw data.
Punch-In Time Before Shift and Punch-Out After Shift

5. The computerized shift data described in 3a. above shows the start work and
end work times. However, the corresponding paper daily time card records usually show a
punch-in and punch-out time also, which are not recorded in the computerized data shitt
data produced by defendants. T understand that plaintifts' counsel refers to the time
between the punch-in and start work time, plus the time between the end work and
punch-out time as "unpaid time". In order to study unpaid time, a random sample of 1000
shifts worked were selected from the FAMIS computer file described in 3a. above.
Plaintiff's counsel then requested that FedEx provide copies of the paper daily time cards
corresponding to the 1000 shifts in the sample. Subsequently, defendants produced 682
records, out of the 1000 requested. Defendants claimed that the other 318 not produced

were either destroyed, lost or missing. 485 daily time card records® out of the 682 produced

! Unpaid breaks are designated by task codes 13 and 14, and paid breaks are designated by
task codes 28 and 29.

* The random sampling was taken from the population of shift data available at the time of
sampling, which included all shift records provided for the period from March 1998
through February 2005.

* In my previous declaration I reported slightly different results based on 478 time card
records identified as legible. As a result of ongoing quality control, an additional 7 cards
have been deciphered and reclassitied as "legible.”

a
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(485 out of 682 is 71.1%), showed legible punch in and punch out times. 452 out of these
485 records (93.2%) showed at least | minute of unpaid time. The average unpaid time for
these 485 shifts was 16.51 minutes per shift.*
Unpaid Breaks

6. By comparing the times recorded for tasks performed in the stop action data
with the times when unpaid breaks were taken, at least some of the cases when an
employee worked during an unpaid break can be identified. There are a total of 8,132,317
unpaid breaks designated in the task data described in paragraph 3 above during the tull
period October 15, 1998 through November 2005 when break data is available. The stop
action data is available in electronic form for only part of this period, from March 2003
through October 2005. During this limited period, 2,998,203 unpaid breaks were recorded.
During these unpaid breaks, a total of 1,774,023 stops were recorded. These stops occurred
during 690,903 separate unpaid breaks. In other words, 690,903 unpaid breaks can be
identified where an employee recorded a task performed during their break. in the limited
time period for which stop action data is available. Appendix 1 gives a detailed table

breaking this information down by year and month.

Stops During Unpaid Breaks

3/2003 - 1072005

Total Unpaid Breaks 2,998,203
Number Unpaid Breaks with Stops during Break 690,903
Nuniber Stops during Unpaid Breaks 1,774,023
7. From the data described in 3a) and 3b) there are 2,281,528 shifts of length 5

hours or more, but less than § hours. In 17.7% of these shitts there are no recorded breaks

* Additional daily time card records were produced by FedEx in early February, 2006, as a
result of my request for records from a second random sample of shifts, augmenting the
first random sample. As of the time of writing this declaration I have not yet analyzed the
additional data, and results reported here are based solely on the first random sample.
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taken, either paid or unpaid. In 35.6% of these shifis there were no unpaid breaks recorded.

These results are shown in detail by year and month in Appendix 2.

Unpaid Breaks During Shifts

Of Length at least S but less than 8 hours

10/1998 - 11/2005 - 10/2005

Number of Shifts 2,281,528
Shifts with No Breaks (Paid or Unpaid) 402,778
Shifts with No Unpaid Breaks 811,245
8. There were 5,588,779 shifts of length 8 hours or more. In 14.8% ot these

shifts the longest unpaid break was between 1 and 59 minutes long, less than the 60
minutes [ understand is required by state law. These results are shown in detail by year and
month in Appendix 3.
Split Shifts and other Unpaid Breaks

9. There are 6,828,180 unpaid breaks designated in the task data described in
paragraph 3 above.” Among these unpaid breaks, 95.2% showed a change in odometer
reading during the break of 5 miles or less. Among the 296,477 unpaid breaks ot duration
2 hours or more, 83% of showed a change in odometer reading during the break of 5 miles
or less. A detailed breakdown of change in mileage during split shifts is shown in
Appendix 4.
Paid Breaks

10.  There are a total of 9,066,332 paid breaks designated in the task data
described in paragraph 3 above during the full period October 15, 1998 through Noven.lber
2005 when break data is available, and 3,301,065 paid breaks taken during the period

March 2003 through October 2005. During this limited period, a total of 1,295,224 stops

* Unpaid breaks are identified by task codes 13 and 14. Split shifts are defined as shifts
with an unpaid break of 2 hours or more.
q
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were recorded during these paid breaks. These stops occurred during 768,737 separate paid
breaks. In other words, 768,737 paid breaks can be identified where an employee recorded
a task pertormed during their break, in the limited time period for which stop action data is

available. Appendix 1 gives a detailed table breaking this information down by year and

month.
Stops During Paid Breaks
3/2003 - 10/2005
Total Paid Breaks 3,201,065
Number Paid Breaks with Stops during Break 768,737
Number Stops during Paid Breaks 1,295.224

11.  There were 1,663,660 shifts of length 4 hours or more, but less than 6 hours
during the period October 1998 through November 2005. No paid break was taken in
53.1% of these shifts. These results are shown in detail by year and month in Appendix 5.

12.  There were 6,999,118 shifts of length 6 hours or more during the period
October 1998 through November 2005. No paid break was taken in 21% of these shifs,
and in 43,2% of these shifts only 1 paid break was taken. These results are shown in detail
by year and month in Appendix 6.

13.  Plaintift's counsel has requested that [ tabulate information about stops during
breaks for selected employees. This information 1s compiled in Appendix 7.

"
1
I
1
1
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4. The facts set forth herein are personally known to me, and I have firsthand

knowledge of same. If called as a witness, I could and would competently testify thereto,

[ make this declaration under penalty of perjury under the laws of the United States

4 1 and the State of California that the foregoing is true and correct.
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Executed on February ]6 , 2006, at Berkeley, California.

RICHARD DROGIN, Ph.D. 0
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‘Nbr’

Covers period of available Stop Action Data,

Includes breaks with

"Humber of Breaks”

Appendix 1
Frequency of Breaks That Include Stop Action Times

stop actions occurring on end-point of break

3/2003 -

10/2005

Code 13 identifies breaks during shift or between split shift
Code 28 identifies paid breaks

Year Mth
Total Tot
2005 Tot
2005 10
2005 9
2005 8
2005 7
2005 6
2005 5
2005 4
2005 3
2005 2
2005 1
2004 Tot
2004 12
2004 11
2004 10
2004 9
2004 8
2004 7
2004 6
2004 5
2004 4
2004 3
2004 2
2004 1
2003 Tot
2003 12
2003 41
2003 10
2003 9
2003 %8
2003 ;%7
2003 "6
2003 "»5
2003 .54
2003 =13

All Breaks

Nbr

2998203

956111
92158
92543

102180
89368
98807
95036
95115

105475
91368
94061

1115849

112167
92799
93475
91450
93961
89808
93459
86976
93455
97964
85948
88387

922243
105583
82545
98389
89137
B9296
93210
89747
91251
93140
89945

Nbr
3301065

1031407
103194
101375
111716

97205
106035
101343
101777
111174

97786

99802

1236355
108210
100040
101614
102391
107550
102490
106208

96264
104025
110706

96200
100657

1033303
106523
91096
111249
102481
103039
165879
102243
101242
106623
10292¢8

Breaks with Stop Actions*

During the Break

Code 13
Nbr %
690903 23.0
165469 17.3
12952 14.1
14769 16.0
17390 17.0
15181 17.0
17295 17.5
16644 17.5
16838 17.7
19181 18.2
16701 18.3
18518 19.7
231021 25.1
26871 24.0
23625 25.5
23301 24.9
22862 25.0
22583 24.0
21929 24.4
23088 24.7
21842 25.1
23986 25.7
25056 25.6
22879 26.6
22999 26.0
244413 26.5
29714 28.1
22487 27.2
26215 26.6
23706 26.6
23013 25.8
24417 26.2
23294 26.0
24638 27.0
24025 25.8
22904 25.5

Code 28
Nbr %
768737 23.3
169356 16.4
14170 13.7
15300 15.1
18066 16.2
15650 16.1
17363 1l6.4
16794 16.6
17249 16.9
19079 17.2
17159 17.5
18526 18.6
309124 25.0
25547 23.6
24549 24.5
25122 24.7
25355 24.8
25949 24.1
25149 24.5
26103 24.6
24031 25.0
26143 25.1
28755 26.0
25327 26.3
27094 26.9
290257 28.1
30645 28.8
25593 28.1
31411 28.2
29072 28.4
28762 27.9
29335 27.7
28465 27.8
28936 28.6
29690 27.8
28348 27.5

Nbr Stops

Code 13 Code 28

Nbr
1774023

345203
24374
29964
37028
31319
36891
35599
35668
40620
34305
39435

7519384
76036
63087
63246
61106
57785
55697
59879
58431
65950
66175
63039
61553

676836
97775
64889
72491
64915
59883
64630
62594
68162
61127
60370

Nbr
1295224

255383
20695
22443
27383
24045
26619
25379
26074
28672
25888
28180

518176
44496
41620
42498
42441
43152
41607
42514
39828
42949
47818
42995
462538

521665
59410
46190
56247
51434
50746
52166
50757
53479
51677
49559

Page 1



Appendix 2

Summary of Breaks Missed and Taken, with Unpaid Break Statistics

Unpaid Breaks identified by Task Codes 13/14
Paid Breaks identified by Task Codes 28/29

All counts restricted to shifts at least 5 and less than 8 hours

Total 5+ Hr No Longest Unpaid Break Taken
5+ Hr Shifts with Unpaid = = ——==r—memm e
Year Mth Shifts No breaks Breaks 1 - 29 Mins 30+ Mins

Total Tot 2281528 402778 17.7 811245 35.6 58332 2.6 1411951 +61.9

2005 Tot 238331 49300 20.7 92009 38.6 6219 2.6 140103 58.8
2005 11 21969 4178 19.0 7978 36.3 545 2.5 13446 61.2
2005 10 21290 4378 20.6 8353 39.2 511 2.4 12426 58.4
2005 9 20087 4279 21.3 8072 40.2 553 2.8 11462 57.1
2005 8 22139 4184 18.9 8199 37.0 584 2.6 13356 60.3
2005 7 19926 4274 21.4 7945 39.9 508 2.5 11473 57.6
2005 6 21200 4583 21.6 8626 40.7 580 2.7 11994 56.6
2005 5 20928 4521 21.¢6 8314 39.7 612 2.9 12002 57.3
2005 4 21541 4599 21.3 8515 39.5 569 2.6 12457 57.8
2005 3 23888 4932 20.6 9049 37.9 645 2.7 14194 59.4
2005 2 22556 4679 20.7 8469 37.5 565 2.5 13522 59.9
2005 1 22807 4693 20.6 8489 37.2 547 2.4 13771 60.4
2004 Tot 278040 57287 20.6 105956 38.1 6690 2.4 165394 59.5
2004 12 28667 5576 19.5 8750 34.0 700 2.4 18217 63.5
2004 11 22092 4591 20.8 8475 38.4 535 2.4 13082 59.2
2004 10 21557 4825 22.4 8785 40.8 540 2.5 12232 56.7
2004 9 21148 4507 21.3 8419 39.8 509 2.4 12220 57.8
2004 8 22111 4168 18.9 8030 36.3 462 2.1 13619 61.6
2004 7 21808 4497 20.6 8540 39.2 466 2.1 12802 58.7
2004 6 22287 4742 21.3 8763 39.3 480 2.2 13044 58.5
2004 5 21235 4736 22.3 8615 40.6 511 2.4 12109 57.0
2004 4 22518 4895 21.7 8949 39.7 551 2.4 13018 57.8
2004 3 24692 5125 20.8 9480 38.4 663 2.7 14549 58.8
2004 2 23174 4772 20.6 8835 38.1 645 2.8 13694 59.1
2004 1 26751 4853 18.1 9315 34.8 628 2,3 16808 62.8
2003 Tot 303777 55425 18.2 109691 36.1 8106 2.7 1853980 +61.2
2003 12 28511 5333 18.7 9725 34.1 749 2.6 18037 63.3
2003 11 23687 4418 18.7 8580 36.2 650 2.7 14457 61.0
2003 10 26664 4864 18.2 9333 35.0 749 2.8 16582 62.2
2003 5 23880 4462 18.7 8795 36.8 651 2.7 14434 60.4
2003 .. .8 25015 4605 18.4 8923 35.7 659 2.6 15433 61.7
2003 | 7 25015 4752 159.0 9327 37.3 570 2.3 15118 60.4
2003 76 23892 4623 19.3 9158 38.3 603 2.5 14131 59.1
2003 2.5 23588 4625 19.6 9127 38.7 642 2.7 13819 58.6
2003 ;.4 25287 4489 17.8 9160 36.2 649 2.6 15478 61.2
2003 *r3 24889 4450 17.9 9289 37.3 738 3.0 14862 59.7
2003 -2 24891 4234 17.0 8741 35.1 725 2.9 15425 62.0
2003 ;1 28458 4570 16.1 9533 33.5 721 2.5 18204 64.0
LI
2002 Tot 318112 49568 15.6 105675 33.2 8478 2.7 203959 4.1
2002 12 28427 4684 16.5 9142 32.2 749 2.6 18536 65.2
2002 11 26221 4380 16.7 9015 34.4 753 2.9 16453 62.7
2002 10 28338 4433 15.6 9538 33.7 767 2.7 13033 63.6
2002 9 23547 4034 17.1 8538 36.3 630 2.7 14379 61.1
2002 8 26709 4175 15.6 9062 33.9 767 2.9 16880 63.2

Page 1
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7 26960 4062 15.1 8665 32.1 8 17547 65.1
2002 & 24316 4025 16.6 8400 34.5 660 2.7 15256 62.7
2002 5 25770 4222 16.4 8826 34.2 679 2.6 16265 63.1
2002 4 27004 3999 14.8 8740 32.4 637 2.4 17627 65.3
2002 3 26338 4051 15.4 8790 33.4 697 2.6 16851 64.0
2002 2 25410 3684 14.5 8163 32.1 672 2.6 16575 65.2
2002 1 29072 3819 13.1 8796 30.3 719 2.5 19557 67.3
2001 Tot 360844 52911 14.7 116597 32.3 9258 2.6 234989 65.1
2001 12 29622 4584 15.5 9793 33.1 793 2.7 19036 64.3
2001 11 27523 3722 13.5 8422 30.6 736 2.7 18365 66,7
2001 10 31047 3g32 12.3 9240 29.8 812 2.6 20995 67.6
2001 9 30942 4468 14.4 9927 32.1 798 2.6 20217 65.3
2001 8 30797 3976 12.9 9310 30.2 7179 2.5 20708 67.2
2001 7 29300 3875 13.2 8720 29.8 753 2.6 19827 67.7
2001 6 30078 4309 14.3 9631 32.0 753 2.5 19694 65.5
2001 5 30620 4634 15.1 9957 32.5 768 2.5 19895 65.0
2001 4 28530 4562 16.0 9717 34.1 739 2.6 18074 ©63.4
2001 3 31977 5011 15.7 10985 34.4 818 2.6 20174 63.1
2001 2 28590 4717 16.5 10130 35.4 691 2.4 17769 82.2
2001 1 31818 5221 16.4 10765 33.8 818 2.6 20235 863.6
2000 Tot 349974 66474 19.0 129674 37.1 9047 2.6 211253 60.4
2000 12 31036 5972 19.2 10985 35.4 737 2.4 19314 62.2
2000 11 29738 5351 18.0 10889 36.6 794 2.7 18055 60.7
2000 10 30187 5604 18.6 11412 37.8 826 2.7 17549 59.5
2000 9 27928 5476 19.6 10942 39.2 837 3.0 16149 57.8
2000 8 31403 5447 17.3 11208 35.7 830 2.6 19365 61.7
2000 7 29101 5368 18B.4 10512 36.1 756 2.6 17833 61.3
2000 6 28699 5895 20.5 10956 38.2 724 2.5 17019 59.3
2000 5 28038 5548 19.8 10510 37.5 686 2.4 16842 60.1
2000 4 26902 5553 20.6 10448 38.8 674 2.5 15780 58.7
2000 3 29868 5971 20.0 11471 38.4 795 2.7 17602 58.9%9
2000 2 27966 5249 18.8 10356 37.0 728 2.6 16882 60.4
2000 1 29108 5040 17.3 9985 34.3 660 2.3 18463 63.4
1999 Tot 353363 58956 16.7 124581 35.3 8630 2.4 220152 62.3
1999 12 33424 6334 19.0 11616 34.8 848 2.5 20960 62.7
1999 11 28096 5366 19.1 10511 37.4 835 3.0 16750 59.6
1959 10 27582 5308 19.2 10703 38.8 737 2.7 16142 58.5
1999 9 26535 4896 18.5 10177 38.4 671 2.5 15687 59.1
1599 8 28693 4752 16.6 10161 35.4 628 2.2 17904 62.4
1999 7 28833 4560 15.8 10008 34.7 684 2.4 18141 62.9
1999 6 31096 4806 15.5 10707 34.4 740 2.4 19649 63.2
1999 5 28754 4447 15.5 10016 34.8 681 2.4 18057 62.8
1999 .~ 4 30648 4583 15.0 10176 33.2 725 2.4 19747 64.4
1999 3 31852 4870 15.3 10828 34.0 768 2.4 20256 63.6
1999 2 29171 4575 15.7 10070 34.5 619 2.1 18482 63.4
1999 H:1 28679 4459 15.5 9608 33.5 694 2.4 18377 64.1
1998 “Tot 79087 12857 16.3 27062 34.2 1904 2.4 50121 63.4
1998 12 32620 5215 16.0 10568 32.4 802 2.5 21250 65.1
1998 ;11 28758 4701 16.3 10146 35.3 690 2.4 17922 62.3
1998 110 17709 2941 16.6 6348 35.8 412 2.3 10949 ¢61.8




