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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA

SOUTH BEND DIVISION

----------------------------------------------------- )
)

In re FEDEX GROUND PACKAGE )
SYSTEM, INC., EMPLOYMENT ) Case No. 3:05-MD-527 RM
PRACTICES LITIGATION ) (MDL 1700)

)
----------------------------------------------------- ) CHIEF JUDGE MILLER
THIS DOCUMENT RELATES TO: ) MAGISTRATE NUECHTERLEIN

)
Genaro Vargas, et al. v. FedEx Ground )
Package System, Inc., )
Civil No. 3:07-cv-00325-RLM-CAN (MA) )
----------------------------------------------------- )

FIRST AMENDED CLASS ACTION COMPLAINT

I. INTRODUCTION

This is a class action brought on behalf of current and former pickup and 

delivery drivers for FedEx Ground Package System, Inc. and FedEx Home 

Delivery (collectively “FedEx Ground” or “Defendants”) who have been eligible for 

overtime pay under the laws of the states where they work, but have been 

deprived of such pay based upon their misclassification as independent 

contractors.  As set forth below, FedEx Ground has misclassified thousands of 

pick-up and delivery drivers across the country as independent contractors.  

Many of these drivers are eligible for overtime pay, as they fall under an 

exception to the Motor Carrier Act Exemption from overtime pay under the Fair 

Labor Standards Act (“FLSA”), 29 U.S.C. §213(b)(1).  Under this exception, 

created August 10, 2005, trucks weighing less than 10,001 pounds are no longer 

defined to be “motor private carriers,” 49 U.S.C. § 13105, and their drivers are 
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thus entitled to overtime pay under the FLSA.  Many states have adopted the 

Motor Carrier Act Exemption for their own overtime laws, or utilize an equivalent 

motor carrier exemption, and, thus, those laws now require overtime pay for 

drivers whose trucks are under 10,001 pounds.  Plaintiff Genaro Vargas and the 

other named plaintiffs listed below bring this class action on behalf of themselves 

and other similarly situated FedEx Ground and Home Delivery drivers who, since 

August 10, 2005, have driven trucks weighing less than 10,001 pounds in those 

states that have a motor carrier exemption in their overtime laws and thus are 

eligible for overtime pay under state law, or which otherwise require overtime pay 

for such work. 

II. PARTIES

1. Plaintiff Genaro Vargas is an adult resident of Lawrence, 

Massachusetts.  Mr. Vargas has worked as a FedEx Home Delivery driver since 

March 2001.

2. Andy Parker is an adult resident of Central Lake, Michigan.  He 

worked as a FedEx Home Delivery driver from 2005 to June of 2006.

3. Michael Vosbein is an adult resident of West Frankfurt, Illinois.  He 

worked as a FedEx Home Delivery driver from 2001 to February of 2006.

4. Tim Ketterhagen is an adult resident of Burlington, Wisconsin.  He 

worked as a FedEx Home Delivery driver from 2004 until February of 2007.

5. Ya Vang is an adult resident of LaCrosse, Wisconsin.  He has 

worked as a FedEx Home Delivery driver from June of 2006 through July of 

2007.
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6. Michael Wise is an adult resident of Kalispell, Montana. He has 

worked as a FedEx Home Delivery driver since 2006.

7. Jeff Smith is an adult resident of Williamstown, New Jersey.  He 

has worked as a FedEx Home Delivery driver since March 2003.

8. Ernest Neal III is an adult resident of Collingswood, New Jersey.  

He has worked as a FedEx Home Delivery driver since April 2004.

9. All of the named plaintiffs have driven vehicles for FedEx weighing 

less than 10,001 pounds.

10. The named plaintiffs brings this action on their own behalf and on 

behalf of others similarly situated, including FedEx Ground and Home Delivery 

drivers who have driven trucks weighing less than 10,001 pounds in those states 

that have adopted the federal Motor Carrier Act Exemption or which otherwise 

require overtime pay for such drivers.  The class meets all of the requirements of 

Rule 23 of the Federal Rules of Civil Procedure.  Drivers who are members of 

classes for whom this claim has already been asserted and certified as a class 

claim may be excluded from this class.

11. Defendant FedEx Ground Package System, Inc. and its division, 

FedEx Ground Package System, Inc. d/b/a FedEx Home Delivery is a Delaware 

corporation with its principal place of business in Pittsburgh, Pennsylvania.  At all 

times relevant, FedEx Ground, an affiliate of Defendant FedEx Corp., engaged in 

transportation and delivery services in every state in the United States.
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III. JURISDICTION 

12. Jurisdiction is invoked pursuant to 28 U.S.C. § 1332(d)(2), as 

amended by Public Law 109-2, 119 Stat. 4 (2005).

IV. STATEMENT OF FACTS 

13. FedEx Ground, as an affiliate of FedEx Corporation, employs 

thousands of drivers across the United States to pick up and deliver packages to 

customers of the Defendants.

14. FedEx Ground purports to classify its pickup and delivery drivers as 

independent contractors.  However, these workers are in fact employees under 

the Fair Labor Standards Act and state overtime laws (1) that have adopted the 

FLSA Motor Carrier Act Exemption, or (2) which otherwise require such drivers to 

be paid overtime.

15. These laws generally utilize an “economic reality test” for 

determining whether workers are employees or independent contractors. 

16. Under the “economic reality test,” and other tests for determining 

employee status, FedEx Ground drivers are employees.

17. Though FedEx Ground drivers sign an Operating Agreement that 

labels them as independent contractors, the behavioral and financial control 

manifested over the drivers by the Defendants demonstrates that the drivers are 

employees rather than independent contractors.  Such control includes, but is not 

limited to, the following matters:

A. Defendants employ supervisors and managers who have 

supervisory responsibility over the drivers and assign and direct 
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their work.  These supervisors and managers work in the 

terminals where the drivers report to retrieve the packages that 

they deliver for the Defendants’ customers in furtherance of the 

Defendants’ business operations.

B. The drivers are required to comply with the Defendants’ 

instructions in terms of written and unwritten policies, procedures, 

and directives appearing in the Agreement and unilaterally 

promulgated by the Defendants from time to time regarding the 

completion of the drivers’ duties.  Drivers suffer financial penalties 

and/or disciplinary actions for failure to comply with such policies, 

procedures, and directives.

C. Upon starting to work for the Defendants, the drivers receive 

training in the Defendants’ policies and procedures, in the 

documentation the Defendants require of drivers, and in the 

technology the Defendants’ mandate the drivers to use in the 

performance of their work for the Defendants.

D. Though the drivers are required to purchase the vehicles they use 

in working for the Defendants and to purchase the uniforms they 

wear in performing said work, the Defendants require that the 

drivers adorn their vehicles and uniforms with the Defendants’ 

logo and effectively prohibit the drivers from using their vehicles or 

uniforms for other business while so adorned.  Such requirement 
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prevents the drivers from using their purchased vehicles and 

uniforms to offer services to the general public.

E. In addition to paying the drivers for each package picked up 

and/or delivered, the Agreement provides that the Defendants will 

pay the drivers a set amount for each day that the driver provides 

services to the Defendants as well as a premium for the drivers’ 

time when the drivers’ route contains a small amount of package 

deliveries.  Such payments are made to the drivers each week.  

Thus, their pay is based, not simply by the job, but by the time 

spent working.

F. Though the Agreement purports to give the drivers proprietary 

control over their routes, the Defendants change the drivers’ 

routes from time to time without the drivers’ permission and 

prohibit the drivers from selling their routes or having other 

individuals perform in their place without the express prior 

approval of the Defendants.

18. FedEx Ground drivers routinely work in excess of 40 hours per week.  

19. However, because of their misclassification as independent 

contractors, even those eligible for overtime pay do not receive one and one-half 

times their regular rate for hours worked in excess of 40 hours per week.
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COUNT I

(Overtime Violations)

Defendants’ knowing and willful failure to pay one and one half times the 

regular rate for hours in excess of forty per week to drivers who are eligible for 

overtime pay (namely those who have driven trucks weighing less than 10,001 

pounds since August 10, 2005) violates the laws of the states that (1) have 

adopted the federal Motor Carrier Act Exemption, or (2) otherwise require that 

such drivers be paid overtime.

JURY DEMAND

Plaintiffs request a trial by jury on all their claims.

WHEREFORE, Plaintiffs request that this Court enter the following relief:

1. Certification of this case as a class action pursuant to Rule 23 of 

the Federal Rules of Civil Procedure; 

2. Certification of subclasses of FedEx Ground drivers who performed 

work in states for which subclasses may contribute to the 

manageability of this litigation;

3. Restitution for all overtime pay owed to class members; 

4. Statutory enhancement of damages as allowed by law; 

5. Any other relief to which the plaintiffs and class members may be 

entitled.
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Dated:August 30, 2007 Respectfully submitted,

LOCKRIDGE GRINDAL NAUEN P.L.L.P.

__s/Susan E. Ellingstad  ______________
Susan E. Ellingstad
100 Washington Avenue South, Suite 2200
Minneapolis, MN  55401
Tel: (612) 339-6900
Fax: (612) 339-0981

Lynn Rossman Faris
LEONARD CARDER, LLP
1330 Broadway, Suite 1450
Oakland, CA  94612
Tel: (510) 272-0169
Fax: (510) 272-0174

Robert I. Harwood
HARWOOD FEFFER LLP
488 Madison Avenue, 8th Floor
New York, NY  10022
Tel: (212) 935-7400
Fax: (212) 753-3630

PLAINTIFFS’ CO-LEAD COUNSEL

Shannon Liss-Riordan, BBO #640716
Harold L. Lichten, BBO #549689
PYLE, ROME, LICHTEN, EHRENBERG 
& LISS-RIORDAN, P.C.
18 Tremont Street, 5th Floor
Boston, MA 02108
Tel: (617) 367-7200
Fax: (617) 367-4820

Robert DeRose
Robert K. Handelman
BARKAN NEFF HANDELMAN 
 MEIZLISH, LLP

360 S. Grant Avenue
Columbus, OH 43216-1989
Tel: (614) 221-4221
Fax: (614) 744-2300

George A. Barton
Phyllis Norman
LAW OFFICES OF GEORGE A. 
BARTON, P.C.
800 West 47th Street, Suite 700
Kansas City, MO 64112
Tel: (816) 300-6250
Fax: (816) 300-6259

Peter Winebrake
THE WINEBRAKE LAW FIRM, LLC
Twining Office Center, Suite 114
715 Twining Road
Dresher, PA 19025
Tel: (215) 884-2491
Fax: (215) 884-2492

Salvatore G. Gangemi
GANGEMI LAW FIRM, P.C.
82 Wall Street, Suite 300
New York, NY 10005
Tel: (212) 425-0630
Fax: (212) 425-1421

Michael Watton
Victoria Kies Garoukian
WATTON LAW GROUP
225 E. Michigan St., Ste. 550
Milwaukee, WI 53202
Tel: (414) 273-6858
Fax: (414) 273-6894
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Jerald R. Cureton
Anthony L. Marchetti
CURETON CAPLAN
3000 Midlantic Drive, Suite 200
Mt. Laurel, NJ 08504
Tel: (856) 824-1001
Fax: (856) 824-1008

Clayton D. Halunen
Charles Firth
HALUNEN & ASSOCIATES
220 South Sixth Street, Suite 2000
Minneapolis, MN 55402
Tel: (612) 605-4098
Fax: (612) 605-4099

Tina L. Morin
MORIN LAW FIRM, PLLC
125 W. Granite, Ste. 212
Butte, MT 59701
Tel: (406) 723-5300
Fax: (406) 723-5302

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

I, Susan E. Ellingstad, hereby certify that on August 30, 2007, I electronically 

filed the foregoing document with the Clerk of Court using the CM/ECF system which 

sent notification of such filings to the following:

George A Barton gbarton@birch.net

Jeffrey A. Bartos jbartos@geclaw.com
Evelyn L. Becker ebecker@omm.com
Kenneth Lee Blalack II lblalack@omm.com
Darcie R. Brault dbrault@dibandfagan.com
Laura C. Bremer lbremer@omm.com
Guy Brenner gbrenner@omm.com
Thomas J. Brunner Jr Tom.Brunner@bakerd.com; 

Alicia.cummins@bakerd.com; 
Melissa.bozzuto@bakerd.com; 
marion.jacobson@bakerd.com

Michael C. Camunez mcamunez@omm.com; cgreenberg@omm.com
David M. Cialkowski dmc@zimmreed.com
Jerald R. Cureton jcureton@curetoncaplan.com
Ginger A. DeGroff degrofflaw@yahoo.com
Edward J Efkeman eefkeman@fedex.com
Barry S. Fagan bfagan@dibandfagan.com
Lynn R. Faris lfaris@leonardcarder.com; 

lbadar@leonardcarder.com; 
bross@leonardcarder.com

Eric M. Fink efink@leonardcarder.com
Lee K. Fink lfink@omm.com
Robert K. Firsten rfirsten@firstenlaw.com
Wood R. Foster Jr woodfoster@sbgdf.com; heidifurlong@sbgdf.com
Alison G. Fox Alison.Fox@bakerd.com; 

alicia.cummins@bakerd.com; 
Melissa.bozzuto@bakerd.com; 
marion.jacobson@bakerd.com

Philip Stephen Fuoco pfuoco@msn.com
Martin S. Garfinkel garfinkel@sgb-law.com; helm@sgb-law.com
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Michael W. Garrison, Jr. mgarrison@omm.com
R. Christopher Gilreath chrisgil@sidgilreath.com
John C. Hamilton jch@hamiltonfirm.com; 

hamiltonfirm@sbcglobal.net
Robert I. Harwood rharwood@whesq.com
Stacy J. Hauf shauf@omm.com; swickliffe@omm.com
Dmitri Iglitzin iglitzin@workerlaw.com
Dorothy Anne Jarrell dajarrell@omm.com
Tom A. Jerman tjerman@omm.com
Victor H. Jih vjih@omm.com
Aparna B. Joshi ajoshi@omm.com; jdonovan@omm.com
Soye Kim skim@geclaw.com
Michael W. Kopp mkopp@omm.com
Steve D. Larson slarson@ssbls.com; dcerdas@ssbls.com; 

kdunn@ssbls.com; drees@ssbls.com
Jordan M. Lewis jordanlewis@sbgdf.com
Shannon Liss-Riordan sliss@prle.com; jhunt@prle.com; 

syoung@prle.com
Anh-Nguyet Tran alyjordan@omm.com
LyJordan
Gary F. Lynch glynch@carlsonlynch.com
Michael G. McGuinness mmcguinness@omm.com
Matthew J. Merrick mmerrick@omm.com
Jennifer Lee Merzon jmerzon@omm.com
Raquel A. Millman rmillman@omm.com
James Mulroy jrmulroy@kiesewetterwise.com; 

jedwards@kiesewetterwise.com
Daniel O. Myers dmyers@rpwb.com; wking@rpwb.com; 

sgiddens@rpwb.com; mbrown@rpwb.com
Peter W. Overs Jr. povers@whesq.com
Richard T. Phillips flip@smithphillips.com; 

tresahharden@smithphillips.com
D. Lucetta Pope Lucetta.Pope@bakerd.com; 

Alicia.cummins@bakerd.com; 
Melissa.bozzuto@bakerd.com; 
marion.jacobson@bakerd.com

Nora M Puckett npuckett@omm.com; dmeredith@omm.com
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Charles Victor Pyle III victor.pyle@ogletreedeakins.com; 
Meredith.smith@ogletreedeakins.com; 
ted.speth@ogletreedeakins.com; 
Linda.lyday@ogletreedeakins.com

Anne T. Regan atr@zimmreed.com; kmh@zimmreed.com
J. Gordon Rudd jgr@zimmreed.com  
Theodore B. Schroeder tschroeder@omm.com
Robert M. Schwartz rschwartz@omm.com  
James A. Staack jims@staack-firm.com
R. Jay Taylor Jr. jtaylor@scopelitis.com; lnewton@scopelitis.com
Matthew T. Tobin mtobin@sbslaw.net
Jeffrey A. Trimarchi jtrimarchi@omm.com
Michael J Watton jdrewicz@Wattongroup.com
Andrew M. Weiner aweiner@omm.com

I also certify that on August 30, 2007, I mailed by United States Postal Service 

the foregoing document to the following non CM/ECF participants:

John H. Beisner
O’MELVENY & MYERS, LLP
1625 Eye Street, N.W.
Washington, D.C. 20006-4001

J. Allen Brinkley
John A. Brinkley, Jr.
BRINKLEY & CHESNUT
P.O. Box 2026
Huntsville, AL  35804

Joree Brownlow 
LAW OFFICE OF JOREE G 
BROWNLOW
1444 Gillham Drive
Suite 200
Bartlett, TN 38134

R Bruce Carlson 
CARLSON LYNCH LTD
231 Melville Lane
PO Box 367
Sewickley, PA 15143

Jacqueline M. Fernandez
LAW OFFICES OF JACQUELINE M. 
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9600 N.W. 38th Street, Suite 301
Miami, FL  33178

Clayton D. Halunen
Joni M. Thome
HALUNEN & ASSOCIATES
220 South Sixth Street
Suite 2000
Minneapolis, MN  55402
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100 E Wisconsin Ave
Suite 3300
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William S. Hommel, Jr.
WILLIAM S. HOMMEL, JR., PC
3304 S. Broadway
Suite 100
Tyler, TX  75701

Andrew J. Kahn
MCCRACKEN, STEMERMAN & 
HOLSBERRY
1630 S. Commerce Street, Suite A-1
Las Vegas, NV  89102

Donald B Lewis 
5 Cynwyd Road
Bala Cynwyd, PA  19004

Carla D Macaluso 
JACKSON LEWIS LLP
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7th Floor East Tower
Morristown, NJ  07960

Paula R Markowitz 
MARKOWITZ & RICHMAN
1100 North American Building
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Philadelphia, PA 19107

Kenneth E Milam 
WATKINS & EAGER
PO Box 650
Jackson, MS 39205-0650

William T Fiala 
LEWIS FISHER HENDERSON 

CLAXTON & MULROY
6410 Poplar Ave
Suite 300
Memphis, TN 38119

Joseph A. Osefchen
LAW FIRM OF PHILIP STEPHEN 
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Haddonfield, NJ  08033

Alan M Purdie 
PURDIE & METZ
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Karen P Kruse
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One Union Square
600 University Street, Suite 2900
Seattle, WA  98101
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Jennifer Rygiel Boyd
OGLETREE DEAKINS NASH 

SMOAK & STEWART PC
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Suite 402
Morristown, NJ  07960

Richard Tanenbaum 
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Peter N Wasylyk 
LAW OFFICES OF PETER N. 
WASYLYK
1307 Chalkstone Avenue
Providence, RI  02908

Charles W Whetstone Jr. 
Cheryl F Perkins 
WHETSTONE MYERS PERKINS 

AND YOUNG LLC
PO Box 8086
Columbia, SC 29202

Dated: August 30, 2007 Respectfully submitted,

LOCKRIDGE GRINDAL NAUEN P.L.L.P.

__ s/Susan E. Ellingstad_______________
Susan E. Ellingstad
100 Washington Avenue South
Suite 2200
Minneapolis, MN  55401
Tel: (612) 339-6900
Fax: (612) 339-0981


